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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HUMAN SERVICES COUNCIL OF NEW YORK :
: 21-cv-11149-PGG
Plaintiff,

: DECLARATION OF
versus : CLAUDE M. MILLMAN

The CITY OF NEW YORK,

Defendant.

CLAUDE M. MILLMAN, declares under penalty of perjury pursuant to 28 U.S.C. §
1746, as follows:

1. I am a member of the firm of Kostelanetz & Fink, LLP, pro bono counsel to
Plaintiff Human Services Council of New York (“HSC”) in the above-captioned proceeding. I am
duly admitted to practice before this Court. I am submitting this declaration in opposition to the
motion to intervene filed by a labor organization that mainly represents municipal government
employees, the labor union known as District Council 37 (“DC37”).

2. I am fully familiar with the facts set forth in this declaration and make each
statement contained in this declaration based on my own personal knowledge, upon a review of
the files in my possession, or upon my knowledge of and experience with the governmental
operations of the City of New York, including the laws and practices concerning New York City

procurement.
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My Background

3. After clerking for the Honorable William C. Conner in the Southern District of New
York, and serving as an Assistant U.S. Attorney in the Southern District of New York, I was
appointed New York City’s Chief Procurement Officer (1998-2000) (also known as the Director,
Mayor’s Office of Contracts Services). I then served as an Executive Director (1999) and
Commissioner (2000) of New York City’s Charter Revision Commission. I have since spent over
two decades in private practice, first as a partner at Proskauer Rose LLP, and for the past eleven
years as a partner at Kostelanetz & Fink, LLP. Among other things, I advise organizations
(including non-profit, human services contractors) doing business with government agencies in
New York. Accordingly, I am familiar with the operations of New York City government,
including the legal requirements and practices pertinent to New York government procurement.

DC37 Lacks Any Legitimate Interest in Local Law 87

4. DC37 has no particular interest in Local Law 87 that is cognizable under the law.
While Local Law 87 empowers the leaders of any union who decide to interfere in the New York
City government contracting process by invoking Local Law 87’s provisions, there are over 2,500
unions in the New York City metropolitan area. There is nothing in the text of Local Law 87 that
makes DC37 unique.

5. Local Law 87 regulates the labor relations of the non-profit human services
organizations that have contracts with the City for the purpose of empowering any labor
organization whose leader notifies a non-profit that the union leader intends to organize the non-
profit’s workers. Such union leaders are given carte blanche by the law to set the non-profit up

for a “breach of contract” claim. While supporters of the law refer to it as promoting “labor peace,”



Case 1:21-cv-11149-PGG Document 38 Filed 04/08/22 Page 3 of 14

it actually empowers a union leader to disrupt critical social services for New York’s needy by
withholding the union leader’s signature on the “attestation” contemplated by the law.

6. While DC37’s counsel states that it seeks to intervene in this action because it wants
to support the City’s role as a “market participant” by promoting the uninterrupted delivery of
contracted human services, DC37 has no interest in the delivery of services by the non-profit
members of the HSC. The HSC members (many of which are faith-based organizations) are
passionate about the charitable services that they deliver, and they deliver the services even when
the City fails to pay them — and even go into debt to do so. By contrast, DC37’s primary purpose
is to advocate for employees of municipal governmental entities, such as the City. DC37 has
worked hard to prevent the City from “contracting out” work that DC37 maintains could be
performed by City employees. DC37 supports Local Law 87 because it gives union leaders more
power, including power over government contracts to non-profits and power in labor relations. As
Mayor de Blasio said in announcing Local Law 87, the statute ensures that New York remains a
“union town” — and DC37 wants power over management (including the City), and the power to
disrupt human services delivery in the City. These are not legitimate interests that warrant
intervention.

The HSC Members are Devoted to the Needy

7. “Contracts” between the City and nonprofits that provide human services are quite
different from ordinary commercial contracts or even other types of government contracts. HSC’s
members — non-profits that literally exist to support the needy — are passionate about the
uninterrupted delivery of human services. They don’t care for the needy because the City contracts
for social services or pays for the delivery of such services. They serve the needy to fulfill

charitable missions — in many cases faith-based charitable missions. This is readily apparent from
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the fact that, in the City of New York, most human services contractors start “working” for the
City (serving City social services clients) long before a contract is in place (i.e., before contract
“registration”), and long before the City is prepared to fund the non-profit’s activities. If the City
asks a construction contractor to build a bridge, it will typically hold-off on construction until the
government contract is “registered.” By contrast, the human services providers referenced in Local
Law 87 routinely “work™ without legal assurance that the City will pay, and without the contract
funds in hand.

8. These non-profits’ uncapitalistic approach is quite understandable when one
considers that many organizations, including faith-based and community-based non-profits, were
caring for the needy long before governments, such as the City, began funding (actually, partially
funding) safety-nets. Even in the eighteenth century, religious and social organizations cared for
the needy without government contracts and without government funding. The settlement house
movement of the nineteenth century furthered some of these charitable traditions. As governments
expanded their social services, they looked to the pre-existing charitable network and offered
partial funding to support the charitable work. Eventually, many governments, such as the City
used “contracts” to document the funding grants.

0. The history of New York’s human services non-profits, and their charitable
missions, belies DC37’s contention that human services delivery will be disrupted unless non-
profits are forced to promise unions that these non-profits will not interrupt their social services in
the course of union organizing drives. DC37 cites no examples of such behavior by local human
service providers, and there is certainly no proof of any widespread service delivery disruptions
by those providers. These charities have at least two reasons to continue providing service, even

in the face of a union organizing drive. First, they care more about providing the services than
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securing the funding (as evidenced by their willingness to deliver services even before the City
“registers” contracts). Second, once the contracts are “registered,” the nonprofits are contractually
obligated to provide services.

10. HSC and its members are also passionate about the working conditions of human
services employees. HSC’s “Just Pay” campaign, is the most prominent feature of the HSC’s

website at https://humanservicescouncil.org/. “Just Pay” is a “campaign to fight for pay equity for

the essential human services workforce.” On March 10, 2022, HSC organized a rally near City
Hall demanding that the City fund pay raises for the employees of non-profits so that they can earn
“$21 plus,” a minimum of $21 plus an annual cost of living adjustment (or COLA). Increased
wages for human services workers has long been a rallying cry of the HSC and its members. In
2015, it issued a report demanding “A Fair Wage for Human Services Workers.”

https://humanservicescouncil.ftlbcdn.net/wp-content/uploads/Reports/1 SandFunding-Report.pdf.

A few years before the COVID-19 pandemic, in 2017, the HSC issued a report entitled
“Undervalued and Underpaid: How NYS Shortchanges Nonprofit Human Services Providers and

their Workers.” https://humanservicescouncil.ftlbcdn.net/wp-content/uploads/Initiatives/Restore

OpportunityNow/RONreport.pdf.

11. Human services workers at non-profits with contracts with the City are not paid
more because the Mayoral Administration of Bill de Blasio, which put the bulk of the existing City
human services contracts in place, insisted on contract budgets that undermined the non-profits’
ability to offer higher salaries. The City’s human services contracts are typically “budget based,”
“cost reimbursement” contracts. The budget set by the City is typically too low for the services
solicited by the City. So, in effect, the City is only partially funding the contracted services. When

the City issues “budget based” contracts, it generally identifies the staffing pattern that the
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contractor must provide (e.g., 10 social workers) and an associated maximum reimbursable sum
for that staffing pattern. As a result, the City, in effect, sets the wage that it is willing to fund. In
short, human services charities generally want to pay their workers more, but they cannot do so
due to the limited funds the City’s staffing pattern demands.

12. Unions have found it difficult to organize the employees of such charities because
the unions have little to offer. Unlike a construction company, which may have greater control
over staffing patterns and access to capital, a human services charity cannot increase wages at will.
A unionized worker at such a charity may actually take home less, when union dues are taken into
account, than a non-unionized worker. As a result, some workforces have rejected union
organizing efforts as contrary to their own financial interests.

DC37 Represents Public, Government Employees and Has Opposed “Contracting Out”

13. While DC37 has suggested that it wants to intervene due to its representation of
non-profits’ human services workers and its desire to expand that representation, it largely
represents government (not non-profit) workers, and has, for decades, vocally opposed
“contracting out,” i.e., the types of contracts that Local Law 87 references. DC37’s website’s
“about” description emphasizes that “DC 37 is New York City’s largest public employee union,

represents about 150,000 members and 50,000 retirees.” https://www.dc37.net/about/whoweare/.

It tells its members: “Your wages, hours, working conditions and fringe benefits are governed by

collective bargaining contracts negotiated between DC 37 and the City of New York.

https://www.dc37.net/dc37contracts/contracttoc (emphasis added). DC37, therefore, represents
City government workers whose interests sometimes diverge from those human services workers

employed by private, non-profit contractors.
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14. On account of its opposition to “contracting out,” DC37 has often sought to
interfere with the City’s efforts to secure contracted human services. In this case, DC37 has sought
to do so by obtaining a “veto” over City human services contracts, and disrupting non-profits’
labor relations.

15. DC37’s history of opposing “contracting out,” including the City’s practice of
funding nonprofit organizations that provide social services to the needy, is well documented. For
example, around 2003, DC37 sued the City claiming ‘“contracting out,” while laying off
employees, was unlawful. See Roberts v. City of New York, 3 Misc. 3d 549, 564, 777 N.Y.S.2d
215, 226 (N.Y. Cty., Sup. Ct. 2003) (“DC-37’s request for a declaration that contracting out is
arbitrary and capricious and in violation of the State Constitution, while employees are being laid
off, is denied as is DC—37’s request for an injunction to prevent layoffs while ‘contract workers’
perform similar or comparable work, or from using ‘contract workers’ to perform such work.”).
In 2010, DC37 said, in its Public Employee Press, that the City had “apparently made a policy
decision to shift more human services to the private sector,” and that such “contracting out” was
“a serious concern for the union.” According to Elizabeth C. Eisenberg (apparently a labor analyst
at the City’s Office of the Labor Relations), this concern continued to be a DC37 focus during the
de Blasio Administration. She stated: ‘At the end of 2014, Henry Garrido succeeded DC 37’s
longtime executive director, Lillian Roberts, who stepped down. This change brought a new labor
leader to the fore to work with the newly elected mayor. DC 37’s biggest concern has been to
slow the momentum of contracting out public services, a practice heavily favored by the past two
administrations. With de Blasio, the union finally had an administration willing to entertain
opportunities to reverse that trend and bring services back under the umbrella of direct provision.

The de Blasio administration and DC 37 leadership have made substantial strides in this direction.”
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Elizabeth C. Eisenberg, “Opportunities and Limits for Mayoral-Public Employee Union
Collaborations: The Case of the de Blasio Administration in New York City, 2013-2017, at 5-6
(2018 PhD. Dissertation) (available at

https://academicworks.cuny.edu/cgi/viewcontent.cgi?article=3943 &context=gc_etds).

16. Even if DC37’s historic opposition to “contracting out” furthers the interests of
unionized City employees, it in no way furthers the interests of privately-employed human services
workers or the City. It is contrary to any claim of any interest in any purported “market
participation” by the City. It is not a legitimate interest that could justify intervention in this case.

17. While DC37 says that it recently started representing some employees of some non-
profits, it offers no details of the sort that the Court would want to evaluate its purported interest.
I was unable to determine how many employees of human services City contractors DC37
represents, how many such contractors DC37 has successfully organized, and how many
workforces, of such City human services contractors, have voted down DC37’s organizing efforts.
DC37’s papers do not identify any of the organizations where it represents human services
contractors. Its papers do not identify any examples of “work stoppages” or service interruptions
at any such organizations.

18. DC37’s intervention in this case will add nothing of value, and will likely confuse
the record. Indeed, the City Council was apparently confused by DC37’s testimony during the
legislative hearing that led to Local Law 87°s enactment. The crux of DC37’s testimony was that
Local Law 87 would lead to higher wages for human services workers. In its testimony to the City
Council, DC37 asserted that “the current City Charter requires that if the city is entering into a
contract with a provider and there is a collective bargaining agreement, then unless specified

otherwise that collective bargaining agreement reached has to be paid by the city. That’s in the
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charter right now. So what we are hoping and expecting is that that would be the situation.”
N.Y.C. Council Hearing Transcript, May 5, 2021, at 68.

19. While a legislature focused on “market participation” would recoil from a law that
would, ultimately, force the purported “market participant” to pay more for services, the City
Council plainly supported Local Law 87 on the theory that it would lead to increased City funding
for higher wages.

20. HSC would welcome a legislative regime that compelled the City to fund higher
wages for human services workers. However, the information that DC37 provided the City
Council was incorrect. DC37 did not identify a section of the City Charter that requires the City
to fund collectively bargained wage increases, and the City, in its standard human services contract
(in Section 6.03, entitled “Collective bargaining”) insists on the following provision: “Contractor
acknowledges that neither the City nor the Department is responsible or shall be liable for any
obligations contained in any agreement into which Contractor or a representatives of Contractor
has entered concerning the collective bargaining rights or benefits of its employees paid in full or
in part by funds provided through this Agreement.” (It also requires the non-profits “to abide by
all applicable Laws governing the use of funds in connection with union activities.”)

DC37’s Intervention Would Prejudice HSC

21. If DC37 is permitted to intervene as a defendant, HSC will be unfairly burdened
and prejudiced. HSC is a non-profit organization with limited funds that represents other
nonprofits. HSC does not have substantial resources for litigation, and my firm (which only has
10 partners) is representing HSC pro bono. If DC37 intervenes as a defendant, HSC’s burden in

this litigation will increase, and any settlement discussions will be unnecessarily complicated.
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22. The increased burden is already emerging. Since HSC served its motion for
preliminary relief before DC37 moved to intervene, HSC would have assumed that, even if DC37
were allowed to intervene, DC37 would not participate in the briefing on the issue of preliminary
relief. DC37 has argued, however, that it should be permitted to file briefs in opposition to HSC’s
motion for preliminary relief. Moreover, when HSC suggested that DC37 and the City’s
combined papers should not exceed the page limits set by this Court, both DC37 and the City
disputed that position. Accordingly, if DC37 and the City’s positions are accepted, HSC could be
forced to respond to double-sized papers on the preliminary injunction motion as well as any future
motion practice.

23. Attached as Exhibit A to this declaration is a set of e-mail exchanges with counsel
for DC37 and the City regarding the page limitation issue.

I state under penalty of perjury that the foregoing is true and correct.

Dated: New York, New York
March 25, 2022

Claude M. Millman

10
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Exhibit A
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From: Claude Millman

To: Leon Dayan

Cc: Joshua Segal; Caroline Rule; Usman Mohammad; Adler, Michael (Law); Michelle Lee; Mahima Chaudhary; Kane,
Rachel (Law); Richard Griffin

Subject: RE: Human Services Council of New York v. City of New York, 21-cv-11149-PGG

Date: Tuesday, March 22, 2022 1:30:04 PM

Leon: HSC’s position is that intervention is inappropriate, period. We certainly don’t believe that DC
37 needs to be heard on HSC’s motion for preliminary relief. HSC maintains that, if the Court grants
intervention, it should not consider DC 37’s papers with respect to preliminary relief.

From: Leon Dayan <ldayan@bredhoff.com>

Sent: Tuesday, March 22, 2022 1:05 PM

To: Claude Millman <cmillman@kflaw.com>

Cc: Joshua Segal <jsegal@bredhoff.com>; Caroline Rule <crule@kflaw.com>; Usman Mohammad
<umohammad@kflaw.com>; Adler, Michael (Law) <madler@law.nyc.gov>; Michelle Lee
<mlee@kflaw.com>; Mahima Chaudhary <mchaudhary@kflaw.com>; Kane, Rachel (Law)
<rakane@law.nyc.gov>; Richard Griffin <rgriffin@bredhoff.com>

Subject: Re: Human Services Council of New York v. City of New York, 21-cv-11149-PGG

Claude,

You are correct that DC 37 plans to submit a motion seeking leave, in the event that its motion for
permissive intervention is granted, to file a proposed opposition to HSC's motion for a preliminary
injunction. That proposed opposition will be attached to the motion seeking leave to file and will
comply with the 25-page limit. We agree with the City that the submission of DC 37’s proposed
opposition does not affect the page limitation applicable to the City’s filing.

Please let us know promptly whether you object to DC 37’s motion seeking leave, in the event that
its motion for permissive intervention is granted, to file its proposed opposition.

Thank you,
Leon

From: Kane, Rachel (Law) <rakane@law.nyc.gov>

Sent: Tuesday, March 22, 2022 10:21 AM

To: Claude Millman <cmillman@kflaw.com>; Richard Griffin <rgriffin@bredhoff.com>

Cc: Leon Dayan <ldayan@bredhoff.com>; Joshua Segal <jsegal@bredhoff.com>; Caroline Rule
<crule@kflaw.com>; Usman Mohammad <umohammad@kflaw.com>; Adler, Michael (Law)
<madler@law.nyc.gov>; Michelle Lee <mlee@kflaw.com>; Mahima Chaudhary
<mchaudhary@kflaw.com>

Subject: [EXTERNAL] Re: Human Services Council of New York v. City of New York, 21-cv-11149-PGG
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Claude, The City does not take a position with respect to the filing of an opposition brief by DC 37,
however we dispute your contention that any such brief would impact the number of pages afforded
to the City for its opposition brief under the Judge’s individual rules. There is no basis in the federal
or local rules for your contention that unrelated defendants must allocate the page limit for a single
brief among them.

Rachel B. Kane
Senior Counsel
New York City Law Department
(212) 356-2538

From: Claude Millman <cmillman@kflaw.com>

Sent: Tuesday, March 22, 2022 9:49:02 AM

To: Kane, Rachel (Law) <rakane@law.nyc.gov>; Richard Griffin <rgriffin@bredhoff.com>

Cc: Leon Dayan <ldayan@bredhoff.com>; Joshua Segal <jsegal@bredhoff.com>; Caroline Rule
<crule@kflaw.com>; Usman Mohammad <umohammad@kflaw.com>; Adler, Michael (Law)
<madler@law.nyc.gov>; Michelle Lee <mlee@kflaw.com>; Mahima Chaudhary
<mchaudhary@kflaw.com>

Subject: [EXTERNAL] Human Services Council of New York v. City of New York, 21-cv-11149-PGG

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe. Forward suspect email to phish@cyber.nyc.gov as an
attachment (Click the More button, then forward as attachment).

Counsel:

We understand that DC37 intends to submit papers in opposition to HSC’s motion for
preliminary injunction (see page 10 of DC37’s Memorandum of Law in Support of Motion to
Intervene). We don’t believe that DC37 is entitled to submit any papers in this case unless
and until the Court grants DC37’s motion to intervene.

Given DC37’s contention that it should be a defendant in this case along with the City, if
DC37 is permitted to submit papers in this matter, its papers should be included in the
overall 25-page limit to which the City is subject. In other words, if DC37 submits 5 pages in
opposition to a motion for preliminary relief, then the City should be limited to 20 pages in
opposition.

Please let us know promptly if you are taking a different position regarding page limitations.
Regards,
Claude

Claude M. Millman
Kostelanetz & Fink, LLP
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7 World Trade Center, 34th Floor
New York, NY 10007
212-840-7031 (office)
917-776-7872 (mobile)
Pronouns: He/Him/His
cmillman@kflaw.com

Disclaimer

This electronic transmission is intended only for the addressee shown above. It may contain information that
is privileged, confidential or otherwise protected from disclosure. Any review, dissemination or use of this
transmission or its contents by persons other than the addressee is strictly prohibited. If you have received
this electronic transmission in error, please delete the e-mail and notify us immediately by telephone or by
reply e-mail. This email has been scanned for viruses and malware, and may have been automatically
archived by Mimecast, a leader in email security and cyber resilience.



