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PRELIMINARY STATEMENT

Plaintiff Human Service Council of New York (“HSC”) challenges Local Law 87 of 2021
(the “Law,” codified at N.YC. Admin. Code § 6-145), which requires City human service
contractors (and subcontractors) to negotiate towards labor peace agreements (“LPAs”) with
unions that seek to represent their covered employees. The covered contractors provide essential
services worth billions of dollars to New Yorkers each year, and the Law requires only that such
contractors pursue an LPA providing for uninterrupted delivery of these services.

Plaintiff contends that continued implementation of the Law will cause irreparable injury
to HSC and its members. But, having waited six months after passage of the Law to seek
preliminary relief, Plaintiff provides no specific facts supporting these claims. Instead, it relies on
speculative assertions and conclusory allegations as to “concerns” its members have about how
the Law could impact them. These allegations are insufficient to demonstrate irreparable harm.

Plaintiff also fails to demonstrate a likelihood of success on the merits. This lawsuit is a
facial challenge. Many cited “concerns,” and the speculation as to future events on which they are
based, are grounded in misunderstandings of the Law and its application. The Law is not
preempted by the National Labor Relations Act (“NLRA”)because it is not regulatory, but rather
is proprietary action taken in the City’s role as a market participant, specifically as purchaser of
human services. Contrary to Plaintiff’s contentions, the Law does not restrict bargaining rights,
give unions control over City contracting, have impermissible spill-over effects, regulate employer

speech, or seek to enforce the NLRA. Nor is the Law preempted by—or violative of—the LMRA.

SUMMARY OF RELEVANT FACTS

Labor Peace Agreements (LPAs)

LPAs are common in the private sector. E.g., Service Emps. Int’l Union v. St. Vincent Med.

Ctr., 344 F.3d 977, 984-85 (9th Cir. 2003); Amalgamated Clothing & Textile Workers Union v.


https://advance.lexis.com/document/?pdmfid=1000516&crid=e6732a1d-61f0-4619-aca8-a3d93a71f448&pddocfullpath=%2Fshared%2Fdocument%2Fbriefs-pleadings-motions%2Furn%3AcontentItem%3A567W-M220-0038-P46G-00000-00&pdcontentcomponentid=6318&pdteaserkey=sr19&pditab=allpods&ecomp=wzgpk&earg=sr19&prid=01568fae-d30a-4027-9ed7-7f83c6c38232
https://advance.lexis.com/document/?pdmfid=1000516&crid=e6732a1d-61f0-4619-aca8-a3d93a71f448&pddocfullpath=%2Fshared%2Fdocument%2Fbriefs-pleadings-motions%2Furn%3AcontentItem%3A567W-M220-0038-P46G-00000-00&pdcontentcomponentid=6318&pdteaserkey=sr19&pditab=allpods&ecomp=wzgpk&earg=sr19&prid=01568fae-d30a-4027-9ed7-7f83c6c38232
https://advance.lexis.com/document/?pdmfid=1000516&crid=e6732a1d-61f0-4619-aca8-a3d93a71f448&pddocfullpath=%2Fshared%2Fdocument%2Fbriefs-pleadings-motions%2Furn%3AcontentItem%3A567W-M220-0038-P46G-00000-00&pdcontentcomponentid=6318&pdteaserkey=sr19&pditab=allpods&ecomp=wzgpk&earg=sr19&prid=01568fae-d30a-4027-9ed7-7f83c6c38232
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Facetglas, Inc., 845 F.2d 1250, 1253 (4th Cir. 1988). Numerous municipalities and states have
also passed laws requiring LPAs or similar agreements for specified sectors or types of
government-funded projects or contracts, or otherwise imposed such requirements. See, e.g.,
Airline Serv. Providers Ass’n v. Los Angeles World Airports, 873 F.3d 1074 (9th Cir. 2017). While
LPAs may include various terms, a term common among, and central to, an LPA is avoiding
actions that would disrupt provision of services.

The Law and the City’s Guidance to Contractors

Local Law 87, enacted on August 18, 2021, became effective on November 16, 2021. It
applies to City contractors (and some subcontractors) providing essential social services to New
York clients, including but not limited to day care, foster care, home care, health or medical
services, housing and shelter assistance, preventive services, youth services, senior centers,
employment training and assistance, vocational and educational programs, legal services and
recreation programs. N.Y.C. Admin. Code § 6-145(a); Compl. q12. The Law requires that (a) a
contractor seeking award or renewal of a covered city contract submit a certification of intent to
comply with the Law, and disclosing violations of laws relating to labor relations, and update such
certification annually during the contract term (Admin. Code § 6-145(c)); (b) a contractor awarded
a covered contract (or renewal) submit an attestation to the contracting agency within 90 days of
award indicating its entry into an LPA, that it is in the process of negotiating an LPA, or that no
labor organization has sought to represent its covered employees; and (c) that a contractor that
receives notice from a labor organization seeking to represent its covered employees after such
initial 90-day period submit an attestation within 90 days of such notice (id. § 6-145(b)).

The Law defines an LPA as an agreement that (1) “requires that the covered employer and
the labor organization and its members agree to the uninterrupted delivery of services to be

rendered pursuant to the city service contract and to refrain from actions intended to or having the

2


https://advance.lexis.com/document/?pdmfid=1000516&crid=e6732a1d-61f0-4619-aca8-a3d93a71f448&pddocfullpath=%2Fshared%2Fdocument%2Fbriefs-pleadings-motions%2Furn%3AcontentItem%3A567W-M220-0038-P46G-00000-00&pdcontentcomponentid=6318&pdteaserkey=sr19&pditab=allpods&ecomp=wzgpk&earg=sr19&prid=01568fae-d30a-4027-9ed7-7f83c6c38232
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effect of interrupting such services;” and (2) “includes any other terms required by rules
promulgated pursuant to paragraph 2 of subdivision d of this section.”! Id. § 6-145(a). The Law
gives primary enforcement authority and discretion to the contracting agency, providing that
covered contracts must include provisions indicating that a contractor’s failure to comply with the
Law, as determined by the contracting agency, “may constitute a material breach” of the contract,
and that absent a timely cure of such a breach, the City “shall have the right to pursue” available
remedies, “including termination of the contract.” Id. § 6-145(e). The Law also provides a process
through which a contractor may dispute any alleged violation, before any “order, determination or
any other disposition” by the contracting agency, including through a hearing before the Office of
Administrative Trials and Hearings (“OATH?”). Id. § 6-145(f)(2).

Following the Law’s enactment, the City issued a Rider for inclusion in covered City
contracts, as well as two “FAQ” documents,? which provide clarification concerning the Law’s
implementation. These documents explain that, in evaluating a violation of the Law, the City must
take into account “the contractor’s good faith effortsto comply,” including its “documented efforts
to negotiate with labor organizations,” as well as “any relevant conduct of a labor organization.”
Kane Decl. Ex. 1 § 4(D)). They further explain that a contracting agency will not find the contractor

to be in breach for failure to submit a signed attestation if it determines that the contractor

!'Such rules have not been promulgated so far. Their promulgation is not necessary to effectiveness
of the Law, since Section 6-145 (d)(2) provides for such promulgation “as appropriate and
consistent with this section,” the phrase “as appropriate” vests discretion to determine whether to
effect such promulgation (4laska Oil & Gas Assn. v. Jewell, 815 F.3d 544, 565 (9th Cir. 2016);
Consumer Fedn. of Am. v. United States HHS, 83 F.3d 1497, 1503 (D.C. Cir. 1996)); and the City
has determined at least for now to proceed by FAQs to speedily release information in response to
inquiries received.

2 The Rider, the February 4, 2022 FAQ, and the March 24, 2022 FAQ are attached as Exhibits 1,
2 and 3, respectively, to the Declaration of Rachel B. Kane, dated March 25, 2022 (“Kane Decl.”).
An updated Labor Peace Agreement Certification form is attached as Exhibit 4.

3
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“exercised good faith efforts” to do so, and that a determination as to such good faith will take into
account “all relevant facts and circumstances.” Id. Ex. 3 No. 13. For example, if the labor
organization “fails to respond to . . . good faith attempts to initiate negotiations toward an LPA,”
the contractor would not be in breach of the attestation requirements. /d. The Rider and FAQ
documents also provide other clarifications, including that:

e The Law does not apply to contracts (or renewals) where performance began before
the Law’s effective date, and a contractor will not be forced to enter into a renewal
covered by the Law if it did not agree to inclusion of the Rider. /d. Ex. 2 Nos. 1-5.

e A qualifying “notice” from a labor organization must be made “in writing” and
directed to either the contractor’s chief executive officer or the contractor’s
designated business or e-mail address. /d. Ex. 1 § 4(C)(i), Ex. 3 No. 8.

e A contractor (or subcontractor) that is already party to a collective bargaining
agreement (“CBA”) as to covered employees that provides for non-interruption of
services need not enter into a separate LPA, and need not submit an attestation in
connection with a notice received by another union withrespect to those employees.
Id. Ex. 1 § 4(E), Ex. 3 Nos. 11-12.

o The required disclosures are largely duplicative of those already required as part of
the City procurement process, and a contractor that has already made all relevant

disclosures need only indicate on its certification that such disclosure are up to date.
Id. Ex. 3 No. 7, Ex. 4.

HSC’s Complaint and Motion for Preliminary Injunction

Plaintiff filed its Complaint on December 29, 2021, asserting various Constitutional
challenges to the Law, and alleging NLRA preemption and violation of unspecified City and State
laws. Plaintiff’s preliminary injunction motion, served on February 18, 2022—exactly six months
after the Law’s passage, and approximately three months after the Law went into effect—alleges
that it requires immediate relief because some of its members want to contract with the City to
perform services beginning July 1, 2022, and have various “concerns” about the potential impact
of the Law. Plaintiff relies, in this motion, on only some of the various claims alleged in the

Complaint.
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ARGUMENT

Plaintiff’s motion should be denied as it cannot demonstrate that it or its members are likely
to face irreparable harm in the absence of an injunction, that it is likely to succeed on the merits of

its claims, or that a preliminary injunction is in the public interest.

POINT ONE

PLAINTIFF HAS FAILED TO ESTABLISH THAT
IT IS ENTITLED TO PRELIMINARY INJUNCTIVE RELIEF

A preliminary injunction is an “‘extraordinary and drastic remedy . . . that should not be

299

granted unless the movant, by a clear showing, carries the burden of persuasion.”” Mazurek v.
Armstrong, 520 U.S. 968, 972 (1997) (per curiam) (quoting 11A C. Wright, A. Miller, & M. Kane,
FEDERAL PRACTICE AND PROCEDURE § 2948, pp. 129-130 (2d ed. 1995)); emphasis in original);
Anwar v. Fairfield Greenwich Ltd., 728 F. Supp. 2d 462, 472 (S.D.N.Y. 2010) (“preliminary
injunctions are among ‘the most drastic tools in the arsenal of judicial remedies,” and must be used
with great care) (quoting another case).

A plaintiff that, as here, “seeks to stay governmental action taken in the public interest
pursuant to a statutory or regulatory scheme” must demonstrate: (a) likely irreparable harm absent
preliminary relief; and (b) likely success on the merits. Plaza Health Labs., Inc. v. Perales, 878
F.2d 577, 580 (2d Cir. 1989). The Court must also consider whether an injunction is in the public
interest. Rodriguez by Rodriguez v. DeBuono, 175 F.3d 227, 233 (2d Cir. 1998). If any of these
elements is not met, the motion must be denied. Goldner v. Edwards, 2020 U.S. Dist. LEXIS
61063, *4 (S.D.N.Y. Apr. 6, 2020).

A. Plaintiff Has Failed To Demonstrate A Likelihood Of Irreparable Harm

At the outset, Plaintiff cannot demonstrate “the single most important prerequisite for the

issuance of a preliminary injunction”: likely irreparable harm absent a preliminary injunction.
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Faiveley Transp. Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 (2d Cir. 2009) (quoting another
case). To qualify for this extraordinary remedy, a plaintiff must establish that threatened injury is
“neither remote nor speculative, but actual and imminent.”3 Freedom Holdings, Inc. v. Spitzer, 408
F.3d 112, 114 (2d Cir. 2005) (quoting another case); see also Winter v. NRDC, Inc., 555 U.S. 7,
22 (2008) (“Issuing a preliminary injunction based only on a possibility of irreparable harm is
inconsistent with our characterization of injunctive relief as an extraordinary remedy . . .”); JSG
Trading Corp. v. Tray-Wrap, Inc., 917 F.2d 75, 80 (2d Cir. 1990) (reversing grant of preliminary
injunction and rejecting claims of irreparable harm based on “remote and speculative possibility™).
“Where there is an adequate remedy at law, such as an award of money damages, injunctions are
unavailable except in extraordinary circumstances.” Moore v. Consol. Edison Co. of N.Y.,409 F.3d
506, 510 (2d Cir. 2005)).
1. Plaintiff’s claims of irreparable harm are speculative and conclusory

Plaintiff’s allegations of potential harms are insufficient to show that it faces imminent
irreparable injury because they are speculative and conclusory. As to HSC itself, Plaintiff alleges
only that its efforts to “address[] the burdens and problems that [the Law] creates for HSC
members” will “interfere with HSC’s ability to pursue its core mission.” Declaration of Michelle
Jackson, dated February 18, 2021 (“Jackson Decl.”) 430. It offers no specifics concerning the
number of inquiries it has fielded from members or the basis for its apparent assumption that such
inquiries will continue despite the City’s issuance of additional guidance concerning the Law. Cf.

Islam v. Cuomo, 475 F. Supp. 3d 144, 154 (E.D.N.Y. 2020) (finding plaintiff organization

3 The mere assertion of a First Amendment claim does not relieve a plaintiff of the requirement to
establish irreparable harm. Rather, such harm is only presumed when the challenged rule or
regulation “directly limits speech.” Bronx Household of Faith v. Bd. of Educ., 331 F.3d 342, 349
(2d Cir. 2003). Here, there is no such regulation, therefore harm cannot be presumed. In any event,
Plaintiff does not rely on a First Amendment claim in this motion.

6
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established likely irreparable harm based on affidavit detailing, inter alia, response to over 4,000
phone calls and 1,000 emails from members). To the extent HSC relies on this litigation as causing
harm (Jackson Decl. 430 (stating that litigation is not part of HSC’s core mission)), courts have
made clear that litigation expenses and burdens do not constitute irreparable harm (see Tilton v.
SEC,2015 U.S. Dist. LEXIS 85015, *18-*19 (S.D.N.Y. Jun. 30, 2015)).

As to HSC members, Plaintiff’s allegations are even more sparse. Plaintiff did not submit
affidavits from HSC members or proffer evidence regarding the particular circumstances or
experiences of any individual member. Rather, Plaintiff relies only on a declaration from HSC’s
executive director, which states that unnamed HSC members are experiencing “great confusion”
as to the Law’s the effective date (Jackson Decl. §32), and that unspecified members with covered
contracts scheduled to take effect on July 1, 2022 have various “concerns” about certifications
required by the Law (id. 99 33-34). Cited concerns include that signing the certification could
empower a union seeking to represent a contractor’s employees to try to “extract” unreasonable
concessions from the contractor in exchange for an attestation form signature (or otherwise seek
to “dictate the terms of the labor relations” for employees the union does not represent), and that,
if, as a result of such hypothetical conduct by the union, the contractor is unable to enter into an
LPA with the union, the contractor will be unable to submit the required attestation form, and will
not secure (or lose) a contract. /d. Plaintiff also expresses “concern” that a contractor that does not
sign a required certification will not be awarded a contract. /d. §34.

Plaintiff identifies no HSC member that has been contacted by a union seeking to represent
its employees, let alone any instance in which such a union demanded unreasonable concessions
as to an LPA, such that the contractor faces imminent risk of losing a contract for failure to submit

an attestation. Nor does Plaintiff identify any HSC member that has refused to sign a certification
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and has been advised by a contracting agency that it will not be awarded a contract as a result.
Plaintiff alleges that unnamed members that are being “pressed by the City to sign certifications
or attestations” in connection with contracts scheduled to take effect on July 1, 2022, have
responded by “reserving their right[s]” (id. 435), but cites no instance in which a contractor has
been advised that it will be refused a contract as a result.

Plaintiff’s claims boil down to a chain of hypothetical events, only at the end of which any
HSC member would face potential harm: if an HSC member seeks a covered contract; if it is
awarded a contract; if such contractor is contacted by a union seeking to represent covered
employees; if such union makes unreasonable demands as to LPA terms; if, as a result, the
contractor cannot submit an attestation that it has negotiated (or is negotiating) an LPA with such
union; if the City determines, after considering the union’s conduct and the contractor’s good faith
effortsto comply, that termination of the contract is the appropriate remedy; and if such disposition
is upheld by OATH; then the member will lose the contract; and then the member will suffer
unspecified financial harm.

These allegations are insufficient to establish likelihood of irreparable harm.* See AFA

Dispensing Grp. B.V. v. Anheuser-Busch, Inc., 740 F. Supp. 2d 465,472 (S.D.N.Y.2010) (denying

4 The cases cited by Plaintiff have no bearing here. Glenwood Bridge, Inc. v. Minneapolis, 940
F.2d 367 (8th Cir. 1991) and Ainslie Corp. v. Middendorf, 381 F. Supp. 305, 306-7 (D. Mass.
1974) both involved challenges to the alleged improper rejection of the plaintiffs’ low bids for
contracts. Moreover, Glenwood Bridge relied heavily, in its determination that the plaintiff was
likely to succeed on the merits in its NLRA preemption claim, on the First Circuit decision that
was later reversed by the Supreme Court in its seminal decision in Bldg. & Constr. Trades Council
v. Associated Builders & Contractors, 507 U.S. 218 (1993) (“Boston Harbor”) and therefore does
not reflect current jurisprudence concerning NLRA preemption. See Queen City Constr., Inc. v.
Rochester, 604 N.W.2d 368, 373 (Minn. Ct. App. 1999). New York Pathological and X-Ray Labs.,
Inc. v. Immigr. & Naturalization Serv., 523 F.2d 79, 81 (2d Cir. 1975) did not involve a challenge
by a prospective bidder for a government contract, but rather a challenge to its exclusion from a
list of federally-approved contractors. While Plaintiff alleges that its members face “potential
exclusion” from City contracts (P. Mem. p.10), they proffer no facts suggesting that any such

8
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motion for preliminary injunction where alleged harm was based on “generaliz[ed] . . . concerns”
that were “not sufficiently particularized™); Fox Ins. Co. v. Envision Pharm. Holdings, Inc., 2009
U.S. Dist. LEXIS 24595, at *17-*18 (E.D.N.Y.Mar. 23, 2009) (rejecting claim of irreparable harm
based on plaintiff’s speculation that “if a major retailer in its pharmacy network is not paid for
prescriptions it has dispensed . . . that retailer may cease doing business with [plaintiff] and if that
occurred, [plaintiff] would likely fail to meet the Medicare access requirements, making it
impossible for [plaintiff] to continue to serve its Medicare clients”); Ass n of Legal Aid Attorneys,
Local 2325 v. City of New York, 1997 U.S. Dist. LEXIS 15532, *19-*21 (S.D.N.Y. Oct. 5, 1997)
(finding no likelihood of irreparable harm based on speculation that City would take contract
actions that could lead plaintiffs’ employer to implement layoffs).

2. Plaintiff’s delay in seeking preliminary relief undermines its claims

Plaintiff’s claims of imminent, irreparable harm are severely undermined by its delay in
seeking preliminary relief. See Citibank, N.A. v. Citytrust, 756 F.2d 273, 276 (2d Cir. 1985)
(holding delay in seeking preliminary injunction undercuts claims of “urgent need” for “such,
drastic speedy action” to protect plaintiff’s rights); Minzer v. Keegan, 1997 U.S. Dist. LEXIS
16445, *17 (E.D.N.Y. Sept. 22, 1997) (noting, in denying preliminary injunction, that “One factor
always relevant to any determination of irreparable harm is delay”).

The Law was enacted on August 18, 2021, and became effective on November 16, 2021.
While HSC now contends that the Law is a “ticking time bomb” (P. Mem. p.1), it waited more

than four months after enactment to sue (December 29, 2021), and then waited an additional seven

exclusion is either imminent or likely. Lastly, the holding in Morales v. TWA, 504 U.S. 374, 381
(1992), that enforcement of preempted laws may cause irreparable harm was limited to situations
where governments “threaten and are about to commence proceedings” to enforce “an
unconstitutional act.” Plaintiff has not alleged that any such proceeding has been threatened here.

9
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weeks before seeking a preliminary injunction (February 18, 2022). This combined delay of six
months in seeking injunctive relief undercuts its allegations of imminent harm. See Broecker v.
New York City Dep’t of Educ., 2021 U.S. Dist. LEXIS 226848, *26-*27 (S.D.N.Y. Nov. 24,2021)
(finding delay of forty-four days “does not convey a looming, irreparable harm”); Joshi v. Trs. of
Columbia Univ., 2020 U.S. Dist. LEXIS 158635, *15 (S.D.N.Y. Aug. 31, 2020) (“[C]ourts
typically decline to grant preliminary injunctions in the face of unexplained delays of more than

two months”) (quoting another case).

B. Plaintiff Has Not Established A Likelihood Of Success On The Merits

Of'the six substantive legal grounds now relied upon by plaintiff, two — LMRA violation
and NLRA preemption based on alleged enforcement of the NLRA — are not properly before the
Court on this motion, since they are not pled in the complaint. See Olsen v Doldo,2017 U.S. Dist.
LEXIS 60596, at *5-6 (S.D.N.Y. Apr. 20, 2017); Enviromental Servs. v. Recycle Green Servs., 7
F. Supp. 3d 260, 277 (E.D.N.Y. 2014). In any event, all six are unpersuasive.

1. The Law is Not Preempted by the LMRA (the Taft-Hartley Act)

Plaintiff’s contention that any labor peace agreement created under the local law is
unlawful under the “thing of value” provision of 29 U.S.C. § 186(a)(2) fails for several reasons.

First, Plaintiff cannot invoke a preemption doctrine with respect to this theory (Hosp.
Emps. Div. of Local 79 v. Mercy-Memorial Hosp. Corp., 862 F.2d 606, 608 (6th Cir 1988), vacated
on other grounds, 492 U.S. 914 (1989) (preemption theories cannot be invoked as to Section 302
with respect to contentions such as those raised here)). Hence, Plaintiff is relegated to a private
cause of action only. But no such private cause of action is available under the cited provision.
Following Justice Breyer’s expression of doubt about a Section 186 private cause of action in light
of recent Supreme Court jurisprudence greatly tightening standards for finding private causes of

action (Unite Here Local 355 v. Mulhall, 571 U.S. 83, 85-86 (2013)) (Breyer, J., dissenting), many
10
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courts have undertaken precisely such an analysis and have held that no private cause of action
lies under contemporary standards. As the Supreme Court has explained, in the past, “the Court
assumed it to be a proper judicial function to ‘provide such remedies as are necessary to make
effective’ a statute’s purpose ... [and] ... as a routine matter ...would imply causes of action not
explicit in the statutory text itself.” Ziglar v. Abbasi, 137 S. Ct. 1843, 1855 (2017) (citation
omitted). Under the Court’s contemporary and “far more cautious course,” “the ‘determinative’
question is one of statutory intent” and “[i]f the statute itself does not ‘displa[y] an intent’ to create
‘a private remedy,’ then ‘a cause of action does not exist and courts may not create one, no matter
how desirable that might be as a policy matter, or how compatible with the statute.” /d. at 1855-
56 (citations omitted). Courts rejecting a private right of action under a modern analysis include
the Sixth Circuit Court of Appeals as well as courts in other Circuits.’ E.g., Ohlendorf v. United
Food & Com. Workers Int’l Union, Local 876, 883 F.3d 636, 641 (6th Cir 2018); Donegal Servs.,
LLCv. Int’l Union of Operating Engrs., Local 150,2020 U.S Dist. LEXIS 187518, at*10-11 (N.D.
I1l. Oct. 8, 2020); Volvo Group N. Am., LLC v. Int’l Union UAW, 451 F. Supp. 3d 570,576 (W.D.
Va. 2020). Harvard Law School Professor Jack Goldsmith  agrees.
http://onlabor.org/2013/12/11/further-thoughts-on-the-implications-of-the-mulhall-dismissal/.
Second, assuming a private right of action, Plaintiff incorrectly asserts that the 2-to-1
holding in Mulhall v. Unite Here Local 355, 667 ¥.3d 1211, 1214-16 (11th Cir. 2012), cert dsmd,
571 U.S. 83 (2013), if accepted, would invalidate the Law. Mulhall dealt with an agreement in

which the employer agreed, inter alia, to union workplace access, provision of employee

> It appears that the Second Circuit has not undertaken any modern-era analysis of whether a
private right of action lies under this provision, though a decision from the prior era acknowled ged
such a right of action. Int’l Longshoremen’s Ass’n v. Seatrain Lines, Inc., 326 F.2d 916, 919 (2d
Cir 1964).

11
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information, and neutrality as to unionization, and the union agreed to spend money on a casino
ballot initiative benefitting the employer. Id. at 1213. Noting that the primary purpose of the
LMRA is preventing employers from tampering with loyalty of union officials to members and
preventing union officials from extorting tribute from employers, the Court held that agreements
between employers and unions providing for neutrality or cooperation, or setting ground rules for
organizing, are not unlawful as such, and cross a red line only if part of a scheme to corrupt a union
or extort a benefit from an employer. /d. at 1214-15. As discussed above, the Law at issue here
does not require that an LPA include any particular terms beyond non-interruption of services;
therefore it does not even approach the red line alluded to in Mulhall.®

Third, in any event, even Mulhall’s limited recognition of the possibility that an LPA could
constitute a “thing of value” under the LMRA is dubious. Significantly, both the Third and Fourth
Circuits have rendered contrary rulings. Adcock v. Freightliner LLC, 550 F.3d 369 (2008), cert.
denied, 558 U.S. 932 (2009); Hotel Employees & Restaurant Employees Union, Local 57 v. Sage
Hospitality Res., LLC, 390 F.3d 206, 218-19 (3d Cir. 2004), cert. denied, 544 U.S. 1010 (2005).
Further, Plaintiff’s assertion that the Supreme Court’s post-oral argument dismissal of certiorari in
Mulhall — based on mootness and standing concerns — shows endorsement of the Circuit
majority opinion is no more valid than an argument that denial of certiorari in Adcock and Sage

Hospitality shows endorsement of those two Circuit decisions. A dismissal of certiorari carries no

precedential value. See Hughes Tool Co. v. TWA, 409 U.S. 363, 365n.1 (1973).

¢ Mulhall sustained a cause of action only because of the egregious facts suggesting bribery and
union disloyalty, where the union spent $100,000 to promote a gambling initiative favorable to the
employer in return for organizing concessions. Significantly, in Prime Healthcare Servs. v Servs.
Emples. Intl. Union, 97 F. Supp. 3d 1169, 1188-89 (S.D. Cal. 2015), the Court held that, even if
Mulhall controls, a less flagrant LPA, in which the employer agrees to such terms as employee
access and positive statements about the union and the union agrees to such terms as not
disparaging the employer or pursuing anti-hospital legislation, would not violate Section 302.

12
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Finally, caselaw under LMRA Section 301(a), adopted simultaneously with Section 302,
strongly suggests that common LPA terms — such as terms relating to neutrality or employee
information — do not violate section 302 and, a fortiori, that the present Law requiring merely
non-interruption effects no such violation. Section 301(a) gives federal courts jurisdiction over
“suits for violation of contract between an employer and a labor organization representing
employees in an industry affecting commerce.” 29 U.S.C. § 185(a). “Contracts” enforceable under
it are not limited to CBAs with incumbent unions and include agreements “between employers
and labor organizations significant to the maintenance of labor peace between them” — even
where the contracting union is not the employees’ current bargaining representative. Retail Clerks
Int’l Ass’n v. Lion Dry Goods, Inc., 369 U.S. 17, 28 (1962). The contract enforced there granted
unions access to employer premises, reinstated strikers, established employment terms, and limited
the parties’ right to demand an NLRB election. /d. at 20n.4. But, if any agreement between an
employer and a union that does not represent the employees that provides for union access to
premises or the like is an impermissible “thing of value,” then the Retail Clerks case and many
cases like it (e.g., N.Y. HHS Union v. NYU Hosp. Ctr., 343 F.3d 117, 119 (2d Cir. 2003)) enforce
illegal labor agreements — something a court cannot do (e.g., Kaiser Steel Corp. v. Mullins, 455
U.S. 72,77 (1982)).

2. The Law is Not Preempted by the National Labor Relations Act (NLRA)

a. The City is Acting as a Market Participant

Plaintiff’s NLRA preemption claim fails because the City acted as a market participant,
and not as regulator, in adopting the Law. See Bldg. & Constr. Trades Council v. Associated
Builders & Contractors, 507 U.S. 218,227-29 (1993) (“Boston Harbor”) (NLR A preemption does
not apply where government acts in a proprietary capacity, as a purchaser of services, or “market

participant,” rather than as a regulator). As the Supreme Court explained in Boston Harbor, “the

13
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NLRA was intended to supplant state labor regulation, not all legitimate state activity that affects
labor.” Id. at 227. Thus, both Garmon and Machinists preemption (as they are commonly known)
apply only to state and local regulation.” See Healthcare Ass’n of N.Y. State v. Pataki, 471 F.3d
87, 108 (2d Cir. 2006) (“A major limitation on the labor law preemption doctrines is the principle
that state conduct will not be preempted if the state’s actions are proprietary, rather than
regulatory”). When government is acting as proprietor, “it must interact with private participants
in the marketplace.” Boston Harbor at 227. “Such marketplace interactions are not regulation and
so are not normally subject to preemption analysis at all.” Bldg. Indus. Elec. Contractors Ass'n v.
City of New York (“BIECA”), 678 F.3d 184, 188 (2d Cir. 2012).

In Boston Harbor, the Supreme Court rejected a preemption claim against a bid
specification in a government procurement requiring biddersto enter into a project labor agreement
(“PLA”) containing specific and comprehensive terms governing labor on the project. The goal of
the PLA requirement was to “maintain worksite harmony, labor-management peace, and overall
stability throughout the duration of the project.” 507 U.S. at 221. The Court held that the bid
specification was not preempted, explaining that:

To the extent that a private purchaser may choose a contractor based
upon that contractor’s willingness to enter into a prehire agreement,
a public entity as purchaser should be permitted to do the same.
Confronted with such a purchaser, those contractors who do not
normally enter such agreements are faced with a choice. They may
alter their usual mode of operation to secure the business

opportunity at hand, or seek business from purchasers whose
perceived needs do not include a project labor agreement.

7 Specifically, Garmon preemption applies to local laws that purport to “regulate or prohibit . . .
conduct” that is “subject tothe regulatory jurisdiction of the NLRB.” Metro. Life Ins. Co. v. Mass.,
471 U.S. 724, 749 (1985). And Machinists preemption applies to laws that “regulate[] the use of
economic weapons that are recognized and protected under the NLRA.” Rondout Elec., Inc. v. N.Y.
State DOL, 335 F.3d 162, 167 (2d Cir. 2003) (quoting Lodge 76, Int’l Ass’n of Machinists &
Aerospace Workers, AFL-CIO v. Wisconsin Emp’t Rels. Comm ’'n,427 U.S. 132, 149 (1976)).

14
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Boston Harbor, 507 U.S. at 231. Following Boston Harbor, Courts have generally considered two
questions, first articulated in Cardinal Towing & Auto Repair, Inc. v. Bedford, 180 F.3d 686, 693
(5th Cir. 1999), in determining whether the market participant exception applies to a challenged
action: (1) “does the challenged action essentially reflect the entity’s own interest in its efficient
procurement of needed goods and services, as measured by comparison with the typical behavior
of private parties in similar circumstances?”’; and (2) “does the narrow scope of the challenged
action defeat an inference that its primary goal was to encourage a general policy rather than
address a specific proprietary problem?” Healthcare Ass’n, 471 F.3d at 109 (quoting Cardinal
Towing, 180 F.3d at 693). This analysis applies equally to proprietary action implemented by local
law. See, e.g., Sage Hospitality, 390 F.3d 206 (upholding ordinance requiring contractors on
certain City-financed projects to enter into LPAs with unions seeking to represent their employees
under market participant exception because City was acting as reasonable investor in seeking to
prevent disruptions that would impact its investment).

Here, the Law satisfies the Cardinal Towing test because (1) the Law, in seeking to avoid
interruption in the delivery of contracted services, reflects the City’s “quintessentially proprietary
concern” of “getting what it paid for” (Healthcare Ass’n, 471 F.3d at 109) and (2) the Law has a
narrow scope that matches this proprietary interest; it applies only to City contractors providing
crucial human services (and certain subcontractors). Time and again, courts have upheld such
focused, proprietary actions under the market participant exception to preemption. See BIECA,
678 F.3d 184 (upholding PLAs for City construction contracts); L&M Bus Corp. v. Bd. of Educ.
of the City Sch. Dist. of N.Y., 2018 U.S. Dist. LEXIS 88354, *26, *35-*36 (E.D.N.Y. May 25,
2018) (holding employee protection provisions included in request for bids for school busing

contracts were not preempted because the terms were intended to achieve “better contractual
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outcomes” and pertained only to school bus contracts with the NYC Department of Education),
Legal Aid Soc’y v. City of New York, 114 F. Supp. 2d 204, 236-37 (S.D.N.Y. 2000) (rejecting
preemption challenge to City actions designed to “safeguard against possible disruptions from
future labor disputes” because this conduct met the standard of “serv[ing] legitimate proprietary
needs within a . . . discrete setting”); George v. Richter, 2014 U.S. Dist. LEXIS 58047, *35-*36
(S.D.N.Y. Apr. 15, 2014) (holding market participant exception to preemption applied where the
City was alleged to have prevented the umbrella group representing its day care contractors from
negotiating a new CBA, and issued an RFP restructuring the contracts, because the City’s actions
were motivated by its proprietary interest in achieving lower costs and efficient delivery of services
and its actions were limited to its own contractors).

The requirements the Law imposes are much less onerous than those upheld in cases such
as Boston Harbor and BIECA.® A covered contractor need not enter into a PLA, a CBA or any
other agreement setting terms and conditions of employment, or comply with any preexisting such
agreement, to secure (or maintain) a City contract. Rather, a contractor must merely make good
faith efforts to negotiate an LPA with a union seeking to represent its covered employees. And the
sole required LPA term is agreement to uninterrupted delivery of services (and refraining from
actions that would lead to interruption). Admin. Code § 6-145(a); Kane Decl. Ex. 3 No. 3. Asin
Boston Harbor, any contractor not wishing to accept these terms may refrain from submitting a
contract proposal and instead seek business from other purchasers. See Sprint Spectrum L.P. v.

Mills, 283 F.3d 404,421 (2d Cir. 2002) (rejecting Telecommunications Act preemption challenge

8 PLAsS, like those required in Boston Harbor and BIECA, typically impose onerous conditions,
such as recognition of one party as the exclusive bargaining agent for all employees throughout
the life of the contract, use of specified dispute resolution methods, and use of “hiring halls” to
supply the labor force. Boston Harbor, 507 U.S. at 221-22; BIECA, 678 F.3d at 186.
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to lease conditions imposed by school district where district acted in proprietary capacity and
plaintiff company had the choice to either “agree to the requested condition” or “seek a lease
elsewhere from a property owner who does not insist on such a condition”).

A similar LPA requirement was upheld by the Ninth Circuit in Airline Serv. Providers
Ass’n, 873 F.3d 1074, cert. denied, 139 S. Ct. 2740 (2019). In that case, Los Angeles added a
provision to the license agreement for service providers at its airport requiring providers to enter
an LPA “with any employee organization that requests one.” Id. at 1077. The provision stated that
the LPA “must include ‘binding and enforceable’ provisions that prohibit picketing, boycotting,
stopping work, or ‘any other economic interference’ and set forth a dispute resolution process
that would be used to generate an LPA, if one was not agreed to within sixty days. /d. (quoting
license agreement). The Court rejected an NLRA preemption claim asserted by trade associations,
holding that “the City was acting as a market participant and not a regulator when it adopted [the
provision].” Id. at 1079. The Court explained that the provision satisfied the first Cardinal Towing
prong because it was a City effort to “avoid disruption of its business.” Id. at 1080. As the Court
explained: “If a private entity operated [the airport], that entity would have a pressing interest in
avoiding strikes, picket lines, boycotts, and work stoppages. Those interests are not any less
pressing simply because the City rather than a private business operates the airport, and labor peace
agreements are one way to protect those interests.” Id. As to the second prong, the Court explained
that this too was satisfied because the provision was directed toward the “specific proprietary
problem” of “service disruptions” at the airport, and applied only to services performed at the
airport. Id. at 1082 (quoting Johnson v. Rancho Santiago Cmty. Coll. Dist., 623 F.3d 1011, 1024

(9th Cir. 2010). Similarly, in this case, the City has a a clear proprietary interest in avoiding labor
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disruptions among its human services contractors (and their subcontractors), and the scope of the
Law is limited to certain City contracts (and subcontracts) in the human services sector. /d. at 1083.

Plaintiff’s arguments in support of preemption are based on a number of misunderstandings
concerning both the nature of an LPA and the impact of the Law.

b. The Law Does Not Regulate or Restrict Bargaining Rights

Contrary to Plaintiff’s claims, the Law neither “strip[s]” anyone of their rights under the
NLRA nor forces anyone to “lay down’ any NLRA-protected economic weapons (P. Mem. p.22)
because any surrender of rights or weapons is voluntary. Since the Law applies only to providers
that enter into certain types of contracts with the City (and their subcontractors), any employer
wishing to retain all weapons available to it to oppose workforce unionization may do so by
declining to seek covered City contracts.’ See Boston Harbor, 507 U.S. at 231. To the extent
Plaintiff purports to assert rights of unions and their members (it has no standing to do so'?), any
union wishing to retain all weapons available to it (and its members) to encourage unionization
may likewise focus its organizing efforts on employers not covered by the Law. And as to
employees of contractors, the Law does not impact their rights because a union seeking to represent

them does not yet represent them, and therefore does not have the authority to waive any rights on

their behalf. See Image Carrier Corp. v. Beame, 567 F.2d 1197, 1202 (2d Cir. 1977) (resolution

? Golden State Transit Corp. v. Los Angeles, 475 U.S. 608 (1986) is inapposite because the city’s
actions there were not limited to its proprietary contracts. Rather, the challenged action—the city’s
refusal to renew the plaintiff taxi company’s franchise unless it settled a strike with its
employees—was taken in a regulatory capacity, and barred the company from operating in the city
at all unless it settled the strike. Hence, the city’s conduct was outside the scope of the market
participant exception subsequently articulated in Boston Harbor.

10.Cf. W.R. Huff Asset Mgmt. Co. v. Deloitte & Touche LLP, 549 F.3d 100, 109-110 (2d Cir. 2008);
Region 8 Forest Serv. Timber Purchasers Council v. Alcock, 993 F.2d 800, 810 (11th Cir. 1993).
Notably, while Plaintiff purports to raise concerns on behalf of unions, District Council 37,
AFSCME, AFL-CIO—a union that represents employees in the human services sector — has sought
to intervene as a defendant in this case in order to defend the Law. See ECF Docs. 19-21.
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requiring that City use unionized printing shops did not infringe on employees’ rights to not join
a union and was not preempted).

c¢. The Law Does Not Empower Unions to Control City Contracting

Plaintiff’s contention that the Law gives unions “unilateral[l]” “veto power” over City
human services contracts (P. Mem. p.4, p.19) is unfounded and ignores that the Law specifically
provides that a contractor’s good faith efforts towards compliance will be taken into account before
any negative consequence for noncompliance is imposed (Kane Decl. Ex. 1 § 4(D), Ex. 3 No. 13).
Hence, if despite good faith efforts, a contractor cannot submit an attestation because a union
engaged in any of the speculative “misuse” of the Law Plaintiff has dreamed up (P. Mem. p.6) or
because a union failed to respond to a contractor’s request to enter into an LPA (id. p. 7), such
contractor would not suffer negative consequences.!! Moreover, even to the extent that the Law
does give unions an additional “bargaining chip” as to covered contractors, that fact is insufficient

to establish preemption.!? Airline Service Providers Ass’n, 873 F.3d at 1082 (rejecting preemption

'l Many of the parade of potential horribles that Plaintiff has conjured up are based on
misunderstandings of the Law. Specifically: (1) a contractor that is already party to a qualifying
CBA with respect to covered employees need not submit an attestation in connection with a notice
received from another union or negotiate an LPA with such other union as to the same employees
(Kane Decl. Ex. 3 Nos. 11, 12), therefore an existing bargaining relationship would not interfere
with the contractor’s ability to submit an attestation (see P. Mem. p.7); (2) for purposes of the
attestation requirement, notice to a contractor by a union must be made in writing to the
contractor’s CEO or to its designated business or email address (Kane Decl. Ex. 1 § 4(C)),
therefore a union’s approach to employees without the contractor’s knowledge would not trigger
the requirement (see P. Mem. p.7); and (3) the Law does not require that an LPA be approved by
the contractor’s employees or require the certification of a union as bargaining representative of
such employees (see Kane Decl. Ex. 3 No. 10), therefore an employee vote against unionization
would not prevent a contractor from entering into an LPA (see P. Mem. p.7). To the extent Plaintiff
is concerned that a union leader would submit a false “verified complaint about a City contractor”
in connection with the Law (P. Mem. pp. 6-7, see p.19), such individual would be subject to penalty
as they would for any false sworn statement (see NY Penal Law § 210 ef seq.).

12 Plaintiff’s allegations that the Law was politically motivated and that the City’s proprietary
interests are a pretext (see P. Mem. pp. 3-5, 20) are not relevant to the preemption analysis (BIECA,
678 F.3d at 191, 192 (explaining that “‘[f]lederal preemption doctrine evaluates what legislation
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challenge to LPA requirement despite employer association’s argument that it gave unions a
“powerful bargaining chip” to obtain benefits from employers in exchange for an LPA); see also
N. Ill. Chapter of Assoc’d Builders & Contractors, Inc. v. Lavin, 431 F.3d 1004, 1007 (7th Cir.
2005)) (explaining, in rejecting preemption challenge to grant conditioning funding on entry into
PLA, that fact that “lure of a subsidy may lead firms at the margin to reach labor agreements that
they would not otherwise have signed” did not transform requirement into regulation).

d. Any “Spill-Over Effect” on Non-City work is Speculative and Incidental

The Law applies only to City contractors (and some subcontractors) and only requires
submission of attestations as to covered employees—“employees who directly rende[r] human
services in performance of a city service contract.”” Admin. Code § 6-145(a) (emphasis added).
While Plaintiff contends that the Law will have “spill-over effects on non-City contracts” (P. Mem.
p-17), this claim is entirely speculative. Plaintiff vaguely asserts that some unnamed and
unspecified portion of its members perform work under both City contracts and non-City contracts,
and that some unspecified portion of these unspecified members’ employees split their time
between City and non-City contracts, and that as a result “a union leader” could hypothetically
“withhold the union’s signature on an attestation as leverage to force an employer to allow the
union to begin organizing” a contractor’s non-City workforce. /d. p.18. But Plaintiff does not
identify any instance in which anything like this has occurred. Moreover, the contracting agency

must consider both the contractor’s “good faith efforts to comply” and “any relevant conduct™ of

299

does, not why legislators voted for it or what political coalition led to its enactment’ and noting
that, even if “political favoritism was a motivating factor,” such fact would not transform the PLAs
at issue into regulations) (quoting N. [ll. Chapter of Associated Builders & Contractors, Inc. v.
Lavin, 431 F.3d 1004, 1007 (7th Cir. 2005)); Legal Aid Soc’y, 114 F. Supp. 2d at 237 (preemption
analysis is guided by “objective effects” of government action rather than subjective intent); see
also Airline Service Providers Assn., 873 F.3d at 1082 n.7 (dismissing alleged “pro-union
motivation” for challenged requirement as irrelevant to preemption analysis).
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the union before penalizing any contractor for failure to submit an attestation. Kane Decl. Ex. 1 §
4(D); see id. Ex. 3 No. 13 (contractor will not be held in breach if it “exercised good faith efforts in
order to obtain a fully executed attestation, but nonetheless was unsuccessful”). And any
determination of breach is subject to administrative review. (Admin. Code § 6-145(f). Hence, if
such events were to occur, the contractor would not be at the mercy of the union as HSC contends.

Furthermore, even to the extent that Plaintiff could establish some actual (rather than
hypothetical) “spill-over effect,” such effect would be incidental to the City’s proprietary purpose
and would not defeat the application of the market participant exception.'? See BIECA, 678 F.3d
at 190; Legal Aid Soc’y, 114 F. Supp. 2d at 239. In BIECA, the plaintiff argued that the challenged
project labor agreements were preempted because they had an “‘extracontractual’ effect” on union
contractors; specifically, a union contractor would have to “alter the CBA that governs all of its
projects in order to do work [on a single City project] under the PLAs.” 678 F.3d at 189. The
Second Circuit rejected this argument, explaining that while a state requirement that had “profound
effectsoutside of the state’s market interest in the transaction would be preempted,” the “supposed
extracontractual effect” identified in that case did not rise to the level of preemption. Id. Rather,
any such effect on a CBA covering non-City work would be “entirely self-inflicted” because the
contractor would remain “free to decline work on City PLA projects.” Id. Similarly, in this case, a
human services provider that is concerned that the Law’s requirements will facilitate union efforts
to organize “parts of [its] workforce that are not working on City projects” (P. Mem. p.18) may

decline to pursue covered City contracts and thereby avoid any such risk. '

13 Such effect would have to be presented in the context of an “as-applied” challenge to the Law,
rather than as part of the “facial” challenge presented here.

14 Plaintiff’s reliance on Metro. Milwaukee Ass’n of Commerce v. Milwaukee County, 431 F3d
277 (7th Cir. 2005) is misplaced because the ordinance at issue in that case set forth specific terms
to be included in an LPA, which would apply to all employees of a county-Contractor, even if they
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In Legal Aid Soc’y, the court considered a claim by the Legal Aid Society and several
unions that the City’s exclusion of Legal Aid from participating in a request for proposals for legal
services after a strike by its employees, and awarding of contracts to other providers, was
preempted by the NLRA. The unions argued that the City’s actions did not fall within the scope
of the market participant exception because the City’s actions “affect the entire market for the
provision of legal services to indigent criminal defendants.” 114 F. Supp. 2d at 238-39. The Court
rejected this argument, holding that “the fact that the City’s proprietary actions in this case may
have incidental effects on labor in the legal services market” was not sufficient to defeat the
exception. Id. at 239. See George, 2014 U.S. Dist. LEXIS 58047 at *36 (holding that City’s
challenged actions were within scope of market participant exception even though they “may affect

labor” because the actions were taken for proprietary purpose of cost savings).

e. The Law Does Not Seek to Enforce the NLRA

Contrary to Plaintiff’s assertion, the Law’s requirement of divulgence of violations within
the past five years of laws regulating labor relations does not violate the restrictions announced in
Wisconsin Dept. of Indus., Labor & Human Rels. v. Gould, Inc., 475 U.S. 282, 286 (1986), on
penalizing government contractors as a means of enforcement of the NLRA.

Gould involved a sanction mechanism that the Court termed “rigid and undiscriminating,”

in which “firms adjudged to have violated the NLRA three times are automatically deprived of the

did not work on County contracts. For example, the Ordinance provided that an LPA must provide
that “no employee, individually or in a group, shall be required to attend a meeting or event that is
intended to influence his or her decision in selecting or not selecting a bargaining representative.”
Id. at 280 (quoting ordinance). See Airline Serv. Providers Ass’n, 873 F.3d at 1083 (distinguishing
Metro. Milwaukee on the grounds that Milwaukee ordinance “imposed several additional
conditions favorable to union organizing and did little to avoid service interruptions”). Here, by
contrast, there is no requirement that a contractor agree to any terms that would apply to employees
that do not work on City contracts or to non-City work more generally.
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opportunity to compete for the State’s business” — a mechanism that the State conceded was
intended to deter labor law violations and reward fidelity. /d. at 287-88. The Court condemned that
debarment law as “function[ing] unambiguously as a supplemental sanction.” Id. at 288. In
contrast, Plaintiff offers no support for a conclusion that the present mere divulgence requirement
is aimed at deterrence and punishment. Nor do the details so suggest, since there is no indication
that a disclosed violation will result in an automatic penalty, an “undiscriminating” penalty, or
even a penalty at all. Further, even if a disclosure might lead to a negative consequence in a
particular situation, that hardly means that NLRA punishment or deterrence was at work, since a
particular disclosed violation — e.g. a Section 8(a)(1) coercion violation involving threatening a
non-cooperative union employee with a gun — may well bear on competence to perform a
contract. Cf. A. Grgas Contr. Co. v Mercklowitz, 168 A.D.2d 678, 679 (2d Dep’t 1990) (where
president of contractor previously pled guilty to paying gratuity to EPA inspector, Board of
Education could reasonably doubt contractor’s ability to safely handle project relating to
schoolchildren). Also notable is that Gould differentiated the measure before the Court from one
that could “plausibly be defended as a legitimate response to state procurement constraints” and
would hence be acceptable. 475 U.S. at 291. The challenged measure falls into the latter category.

In fact, the disclosures the Law requires are required under longstanding City law, under
which prospective contractors are already required to disclose their “investigative history”
including labor law and other violations, and City agencies are required to consider any such
history before determining that a contractor is sufficiently “responsible” to receive a contract. See
NYC Admin. Code 6-116.2(¢); 9 RCNY 2-08(a)(1), (e), (g)(1). Specifically, contractors whose
contracts exceed specified sums must periodically complete questionnaires in the City’s

procurement database (previously VENDEX and now PASSPort), in which they must disclose,
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inter alia, any instances in the past five years in which they have “been investigated by any
government agency, including, but not limited to, federal, state, and local regulatory agencies” and
provide “[d]etails regarding any investigations, criminal convictions, or administrative violations
within the past five years” involving the contractor.!> Kane Decl. Ex. 5 pp. 21-22; see 9 RCNY 2-
08(e). The City is required to consider this information, along with any other “determinations of
violations of employment-related federal, state, or local law or executive order. . .,” in determining
a contractor’s responsibility. RCNY 2-08 (g)(1)). Such consideration is consistent with, and not
preempted by, the NLRA.!¢ See Gould, 475 U.S. at 291 (“We do not say that state purchasing
decisions may never be influenced by labor considerations, any more than the NLRA prevents
state regulatory power from ever touching on matters of industrial relations”).

f- The Law Does Not Regulate Employer Speech

Plaintiff’s contention that the local law eradicates an employer’s NLRA right to speak
against unionization is founded on a false premise. While some jurisdictions make employer
neutrality with respect to union organizing a required element of LPAs (e.g., SANTA ANNA, CAL.
Code of Ordinances sec. 40-2), the Law contains no such requirement. Rather, it defines an LPA
as one in which “the covered employer and the labor organization and its members agree to the

uninterrupted delivery of services to be rendered pursuant to the city service contract and to refrain

15 Thus, the Law does not alter the process for approving contractors, but merely adds additional
safeguards by ensuring that covered contractors’ disclosures are up to date as of the beginning of
each new contract (or renewal) and extending disclosure requirements to certain contractors who
do not meet the monetary threshold for PASSPort disclosures. See Kane Decl. Ex. 3 No. 7.

16 Even if the disclosure requirement were preempted, that would not be a basis for invalidating
the entire Law. The disclosure requirement could easily be severed from the remainder of the Law
(see Admin. Code § 1-105), and there is a clear implication that the City Council would want the
remainder of the Law to persist (F. T. B. Corp. v Goodman,300 N.Y. 140, 148 (1949)).
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from actions intended to or having the effect of interrupting such services.”!” Admin. Code § 6-
145(a). Thus, while negotiations with respect to the contents of an LPA may well include
discussion of some limitation on a contractor-employer’s expression of opposition to unionization,
the contractor is by no means obliged to agree to such a limitation. And, if some mutually-agreed-
upon curb is adopted, such a restriction does not violate policies underlying the NLRA.!3 Int’l
Union UAW v. Dana Corp., 278 F.3d 548, 558 (6th Cir 2002).

C. A Preliminary Injunction Is Not In The Public Interest

Plaintiff’s claim that an injunction is in the public interest relies on the same unsupported
speculation, and misunderstanding of the Law as its other arguments. While Plaintiff asserts that
the Law empowers “union leaders” to “cut off critical services” (P. Mem. p.24), it actually serves
to avert an interruption in critical services that could otherwise arise as the result of a dispute
relating to a labor organizing effort. And contrary to Plaintiff’s contention, the City would be
harmed by the reintroduction of the specter of labor strife among its human services contactors.
Thus, as Plaintiff has not shown that a preliminary injunction is in the public’s interest, Plaintiff’s
motion for preliminary injunctive relief must be denied.

Dated: New York, New Y ork
March 25, 2022

HON. SYLVIA O. HINDS-RADIX
Corporation Counsel

of the City of New York
Attorney for Defendant City of New York

7 Nor has Plaintiff alleged that the City rendered any interpretation or determination to the effect
that criticism of unionization would constitute an action interrupting or intended to interrupt
services. And, if such a situation somehow were to occur, the proper remedy would be a future as
applied challenge or an Article 78 proceeding.

18 Neither of the two authorities prominently relied upon by Plaintiff is germane. Both Chamber
of Commerce of the United States v. Brown, 554 U.S. 60 (2008), and Healthcare Ass’n of NY State
v. Cuomo, 2011 U.S. Dist. LEXIS 155141 (N.D.N.Y. Sep. 7, 2011), involved targeted restriction
on employer speech about unionization. As noted, there is no such restriction here.
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100 Church Street

New York, New York 10007
(212) 356-2538
rakane@law.nyc.gov
madler@law.nyc.gov

/s Rachel B. Kane

By: Rachel B. Kane
Michael S. Adler
Assistant Corporation Counsel
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