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   April 13, 2022 

VIA ECF 
The Honorable Paul G. Gardephe 
United States District Court Judge 
United States District Court for the Southern District of New York 
40 Foley Square, Room 2204 
New York, NY 10007 

Re: Human Services Council of New York v. The City of New York 
21-CV-1149 (PGG)

Dear Judge Gardephe: 

I represent Proposed Intervenor District Council 37, American Federation of 
State, County, and Municipal Employees, AFL-CIO (“DC 37”) in the above-
referenced matter. I write to request leave to file on the docket DC 37’s Proposed 
Opposition to Plaintiff Human Services Council of New York’s (“HSC”) Motion for a 
Preliminary Injunction, along with DC 37’s supporting declarations, in the event that 
DC 37’s pending Motion for Permissive Intervention is granted. DC 37’s Proposed 
Opposition is attached to this letter-motion as Exhibit A. The supporting 
declarations of Amy Gladstein and Rose Lovaglio-Miller are also attached to this 
letter motion as Exhibits B and C, respectively. 

On February 18, 2022, HSC served its Motion for Preliminary Injunction on 
Defendant the City of New York (“City”). In subsequent correspondence, HSC and 
the City agreed that the City would serve its opposition to that motion on March 25, 
2022, and that HSC would serve its reply on April 8, 2022. 
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The Honorable Paul G. Gardephe 
April 13, 2022 
Page 2 

Separately, on February 23, 2022, DC 37 moved to intervene permissively as a 
defendant pursuant to Federal Rule of Civil Procedure 24(b)(1)(B). ECF No. 19. In its 
memorandum of law in support of that motion, DC 37 committed “to participating in 
th[e] briefing [of HSC’s request for a preliminary injunction] on the same schedule as 
the City.” Mem. Supp. Mot. Intervene 10 (ECF No. 20). Consistent with that 
commitment, DC 37 served a copy of the attached Proposed Opposition on the 
parties on March 25, 2022, along with an undated but otherwise identical copy of 
this letter-motion seeking leave to file that Proposed Opposition, and the attached 
declarations of Amy Gladstein and Rose Lovaglio-Miller. 

In the event that this Court grants DC 37’s pending motion for permissive 
intervention, DC 37 seeks leave to file the attached Proposed Opposition on this 
Court’s docket, as well as the two attached declarations in support of that 
opposition. Granting leave to do so would permit DC 37 to intervene without 
delaying or otherwise prejudicing the adjudication of this case. 

The City has authorized me to state that it has no objection to DC 37’s request 
for leave to file its Proposed Opposition and supporting declarations in the event 
that the Court grants DC 37’s motion for permissive intervention. HSC, for its part, 
opposes this request. 

Respectfully, 

/s/ Richard F. Griffin, Jr. 
Richard F. Griffin, Jr. 

cc: All counsel of record (via ECF) 

Case 1:21-cv-11149-PGG   Document 47   Filed 04/13/22   Page 2 of 2



EXHIBIT A TO DC 37’S LETTER 
MOTION  

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 1 of 32



  

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
HUMAN SERVICES COUNCIL OF NEW 
YORK, 
 
 Plaintiff, 
 
v. 
 
THE CITY OF NEW YORK,  
 
 Defendant. 

 
 
 
Case No. 1:21-cv-11149-PGG 
 
Judge Paul G. Gardephe 
 

[PROPOSED] MEMORANDUM OF 
INTERVENOR AFSCME DISTRICT 
COUNCIL 37 IN OPPOSITION TO 

MOTION FOR PRELIMINARY 
INJUNCTION 

 
 

 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 2 of 32



i 
 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES .......................................................................................................... ii 

INTRODUCTION .......................................................................................................................... 1 

BACKGROUND ............................................................................................................................ 1 

I. Union-employer continuity of service agreements. ............................................................ 1 

II. The challenged ordinance. .................................................................................................. 2 

III. The City’s guidance concerning implementation of the ordinance. ................................... 5 

ARGUMENT .................................................................................................................................. 7 

I. Local Law 87 is not preempted by federal labor law. ......................................................... 8 

A.  There is no foundation for HSC’s contention that Local Law 87 requires 
LPAs that violate LMRA § 302. ............................................................................. 8 

B. The NLRA does not preempt Local Law 87. ......................................................... 10 

1. As the Supreme Court held in Boston Harbor, a government entity 
acting as purchaser—not regulator—may require its contractors to 
execute agreements with unions to avoid service disruptions. ............................. 11 

2. None of Plaintiff’s arguments regarding NLRA preemption has merit. ............... 14 

i.    Reporting labor law violations. ....................................................................... 14 

ii.   Spillover effect................................................................................................ 16 

iii.  Union veto power.. ......................................................................................... 18 

iv.  Regulation of employer speech....................................................................... 19 

v.   Regulation of bargaining................................................................................. 20 

II. Plaintiff has failed to establish that it or its members will suffer irreparable harm in the 
absence of preliminary relief. ........................................................................................... 21 

III. The balance of equities and the public interest weigh strongly against a preliminary 
injunction. ......................................................................................................................... 24 

CONCLUSION ............................................................................................................................. 25 

CERTIFICATE OF SERVICE ..................................................................................................... 26  

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 3 of 32



ii 
 

 

TABLE OF AUTHORITIES 
 

 Page(s) 

Cases 

135 Flat LLC v. Triadou SPV N.A., 
2016 WL 5945912 (S.D.N.Y. June 24, 2016) .........................................................................16 

Adcock v. Freightliner LLC, 
550 F.3d 369 (4th Cir. 2008) .....................................................................................................9 

Airline Serv. Providers Ass’n v. Los Angeles World Airports, 
873 F.3d 1074 (9th Cir. 2017), cert denied, 139 S. Ct. 2740 (2019) ...........................13, 17, 18 

Bd. of Cnty. Comm’rs v. Umbehr, 
518 U.S. 668 (1996) .................................................................................................................20 

Bldg. Indus. Elec. Contractors Ass’n v. City of New York, 
678 F.3d 184 (2d Cir. 2012)...............................................................................................14, 18 

Bldg. & Constr. Trades Council v. Associated Builders & Contractors, 
507 U.S. 218 (1993) ......................................................................................................... passim 

Citigroup Glob. Mkts., Inc. v. VCG Special Opportunities Master Fund Ltd., 
598 F.3d 30 (2d Cir. 2010).........................................................................................................8 

Dana Corp., 
356 NLRB 256 (2010) ...............................................................................................................2 

Dist. Lodge 26, IAM v. United Techs. Corp., 
610 F.3d 44 (2d Cir. 2010).........................................................................................................6 

Faiveley Transp. Malmo AB v. Wabtec Corp., 
559 F.3d 110 (2d Cir. 2009).....................................................................................................21 

Filo Foods, LLC v. City of SeaTac, 
357 P.3d 1040 (Wash. 2015)....................................................................................................15 

Glenwood Bridge, Inc. v. City of Minneapolis, 
940 F.2d 367 (8th Cir. 1991) .............................................................................................23, 24 

Golden State Transit Corp. v. Los Angeles, 
475 U.S. 608 (1986) .................................................................................................................12 

Grand River Enter. Six Nations, Ltd. v. Pryor, 
481 F.3d 60 (2d Cir. 2007).......................................................................................................21 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 4 of 32



iii 
 

Healthcare Ass’n v. Pataki, 
471 F.3d 87 (2d Cir. 2006).......................................................................................................13 

HERE Local 217 v. J. P. Morgan Hotel, 
996 F.2d 561 (2d Cir. 1993).....................................................................................................10 

HERE Local 57 v. Sage Hosp. Res., LLC, 
390 F.3d 206 (3d Cir. 2004)...........................................................................................9, 13, 18 

Home Care Ass’n of Am. v. Newsom, 
525 F. Supp. 3d 1128 (E.D. Cal. 2021)....................................................................................15 

L&M Bus Corp. v. Bd. of Educ., 
2018 WL 1640589 (E.D.N.Y. Apr. 5, 2018) ...........................................................................24 

Machinists v. Wisconsin Emp. Rels. Comm’n, 
427 U.S. 132 (1976) .................................................................................................................11 

Macke Co. v. United States, 
467 F.2d 1323 (Ct. Cl. 1972) .....................................................................................................6 

Metro. Milwaukee Ass’n of Com. v. Milwaukee Cnty., 
431 F.3d 277 (7th Cir. 2005) .......................................................................................13, 16, 17 

Mulhall v. Unite Here Local 355, 
667 F.3d 1211 (11th Cir. 2012), cert. dismissed, 571 U.S. 83 (2013) .............................8, 9, 10 

NLRB v. Local Union No. 3, IBEW, 
828 F.2d 936 (2d Cir. 1987).....................................................................................................20 

Northern Ill. Chapter of Assoc. Builders & Contractors v. Lavin, 
431 F.3d 1004 (7th Cir. 2006) ...........................................................................................18, 20 

Perry & Wallis, Inc. v. United States, 
427 F.2d 722 (Ct. Cl. 1970) .......................................................................................................6 

Pickering v. Bd. of Educ., 
391 U.S. 563 (1968) .................................................................................................................20 

San Diego Bldg. Trades Council v. Garmon, 
359 U.S. 236 (1959) .................................................................................................................11 

New York ex rel. Schneiderman v. Actavis PLC, 
787 F.3d 638 (2d Cir. 2015).....................................................................................................24 

Second City Music, Inc. v. City of Chicago, 
333 F.3d 846 (7th Cir. 2003) .............................................................................................22, 23 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 5 of 32



iv 
 

Sussman v. Crawford, 
488 F.3d 136 (2d Cir. 2007).............................................................................................7, 8, 10 

Teague v. Lane, 
489 U.S. 288 (1989) ...................................................................................................................9 

Wisconsin Dep’t of Indus. v. Gould, 
475 U.S. 282 (1986) ...............................................................................................10, 11, 12, 14 

Statutes 

Labor-Management Relations Act Section 301, 29 U.S.C. § 185 .................................................10 

Labor-Management Relations Act Section 302, 29 U.S.C. § 186 ...................................................8 

Other Authorities 

N.Y.C. Admin. Code § 1-105 ........................................................................................................16 

N.Y.C. Admin. Code § 6-108 ..........................................................................................................3 

N.Y.C. Admin. Code § 6-132 ..........................................................................................................3 

N.Y.C. Admin. Code § 6-145 ................................................................................................ passim 

N.Y.C. Admin. Code § 12-311 ........................................................................................................4 

N.Y.C. Admin. Code § 12-312 ........................................................................................................4 

Restatement (Second) of Contracts (1981) ......................................................................................6 

11A Wright & Miller, Federal Practice & Procedure (3d ed. 2021) ............................................22 

 
 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 6 of 32



1 
 

INTRODUCTION 

 Proposed Intervenor District Council 37, American Federation of State, County and 

Municipal Employees, AFL-CIO (“DC 37”) respectfully submits this memorandum in 

opposition to Plaintiff Human Services Council’s (“HSC”) motion seeking to preliminarily 

enjoin the operation of the New York City’s Local Law 87. That ordinance merely requires 

certain City contractors to agree with unions representing or seeking to represent their employees 

to refrain from disrupting the services the City has purchased. As we explain below, that 

requirement is not preempted by or otherwise in conflict with federal labor law—so HSC cannot 

demonstrate any prospect of success on the merits of its Complaint. Nor has HSC demonstrated 

that it will suffer irreparable harm or meet either of the other elements of the preliminary 

injunction inquiry. HSC’s motion therefore must be denied. 

BACKGROUND 

 I.  Union-employer continuity of service agreements. Continuity of service 

commitments, in the form of agreements by unions not to strike and by management not to lock 

out, are common in labor-management contracts. Such no-strike/no-lockout commitments, 

whether explicit or implicit, appear in the overwhelming majority of collective bargaining 

agreements. Essentially all of DC 37’s collective bargaining agreements with private employers, 

covering some 25,000 employees, contain no-strike/no-lockout clauses, which prevent work 

disruptions during the life of the agreement, often in return for a commitment to arbitrate any 

employment-related disputes. See Kekacs Decl. Ex. A at Part I, ¶¶ 4-5 (ECF No. 21). 

Similarly, unions and employers often enter into agreements covering aspects of conduct 

during a union’s campaign to organize workers. Those agreements usually seek to ensure that 

that organizing is conducted with minimal conflict and sometimes include continuity-of-service 
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commitments in the form of no-strike/no-lockout provisions. See, e.g., Dana Corporation, 356 

NLRB 256, 257 (2010) (agreement between employer and union concerning organizing non-

union facilities contained broad no-strike/no-lockout commitment); A. Gladstein Decl. ¶¶ 2-6 & 

Exs. A-E. DC 37 has entered into such continuity-of-service agreements with employers whose 

employees it seeks to organize, including, recently, two with human services providers in New 

York City. R. Lovaglio-Miller Decl. Exs. H (¶ 3), J (¶ 3). 1199SEIU United Healthcare Workers 

East, another union that represents employees in the human services sector in New York City, 

Compl. ¶ 22, has also entered into such agreements, A. Gladstein Decl. Ex. B (¶ P). 

These no strike/no lockout agreements assure that business continues uninterrupted, 

avoiding the labor strife that might otherwise arise where workers are dissatisfied with their 

terms and conditions of employment. Such disruptions are likely in the human services sector in 

New York City and its environs, where Plaintiff concedes workers have substandard 

employment conditions, Compl. ¶ 21, and where workers have struck when necessary.1 

II. The challenged ordinance.  In enacting Local Law 87, the City of New York 

(“City”) sought to ensure that, when it contracts with private entities to provide human services 

to its citizens—day care, foster care, home care, health services, housing and shelter assistance, 

and senior center operations, to name only a few examples—those essential services will be 

delivered without interruption. To that end, Local Law 87 conditions the award of a human 

services contract on executing, or negotiating toward, an agreement in which both the contractor 

 
1 The supporting declaration of Rose Lovaglio-Miller collects news coverage of a selection of 
recent strikes or potential strikes in the regional human services industry. See R. Lovaglio-Miller 
Decl. Ex. A (strike at City nonprofit housing organization); id. Ex. B (strike at City legal services 
organization); id. Ex. C (same); id. Ex. D (strike at City nonprofit home care agency); id. Ex. E 
(strike at New Jersey behavioral health contractor); id. Ex. F (threatened strike at Connecticut 
group homes); id. Ex. G (planned strike among City pre-kindergarten teachers); id. ¶ 9 (strike 
among City daycare and pre-kindergarten teachers). 
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and any labor union that represents or seeks to represent the contractor’s employees rendering 

services pursuant to the City contract commit to the uninterrupted delivery of those services. 

Given the potential for disruptive labor conflict in the industry, see supra p. 1-2 & n.1, the City 

seeks to ensure that union-employer agreements, like the one referenced supra p. 2, that involve 

employees delivering human services under City contracts contain explicit provisions 

guaranteeing continuity of those services that the City has purchased. 

 When the City enters the market for goods and services, it requires its trading partners to 

abide by strict rules of conduct. Thus, for example, the City insists on certain of its contracts 

containing language that expressly prohibits discrimination in employment “on account of . . . 

race, color or creed.” N.Y.C. Admin. Code § 6-108(a), (c)-(d). It demands agreements permitting 

City contractors to subcontract only if “not less than ten percent of the total dollar amount of the 

contract shall be awarded to locally based enterprises or graduate locally based enterprises,” both 

of which are carefully defined statutory terms. Id., § 6-108.1(c). And it insists that all contracts 

of greater than $100,000 contain a provision requiring the contractor to post a notice in its 

workplace, detailing how employees may report fraud and describing the rights and remedies of 

such whistleblowers. Id., § 6-132(b).  

Local Law 87 codifies one additional set of such requirements. It applies to certain 

contracts between City agencies and private third parties to provide “human services,” defined to 

include certain “social services contracted for [or] by an agency on behalf of third party clients.” 

N.Y.C. Admin. Code § 6-145(a) (defining “city service contract” and “human services”). The 

purpose of the ordinance is to encourage “labor peace agreements,” which it defines to 

mean[] an agreement between a covered employer and a labor organization that 
seeks to represent employees who perform one or more classes of work to be 
performed pursuant to the city service contract, where such agreement . . . requires 
that the covered employer and the labor organization and its members agree to the 
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uninterrupted delivery of services to be rendered pursuant to the city service 
contract and to refrain from actions intended to or having the effect of interrupting 
such services. 
 

Id.2 

To encourage agreements that will promote the uninterrupted delivery of human services, 

Local Law 87 provides that, 90 days after the City awards or renews such a human services 

contract, the contractor must 

(a) submit an attestation to the applicable contracting agency, signed by one or more 
labor organizations, as applicable, stating that the covered employer has entered 
into one or more labor peace agreements with such labor organizations, and 
identify: (i) the classes of covered employees covered by the labor peace 
agreements, (ii) the classes of covered employees not currently represented by a 
labor organization and that no labor organization has sought to represent, and (iii) 
the classes of covered employees for which labor peace agreement negotiations 
have not yet concluded; or 
 
(b) submit an attestation to the applicable contracting agency stating that the 
covered employer’s covered employees are not currently represented by a labor 
organization and that no labor organization has sought to represent such covered 
employees. 

 
Id., § 6-145(b)(1).3 If a labor organization subsequently notifies both the contractor and 

contracting agency of its interest in representing the contractor’s employees who render human 

services under the City contract, then the contractor must “submit an attestation signed by the 

labor organization to the applicable contracting agency no later than 90 days after the date of 

notice stating that it has entered into a labor peace agreement with such labor organization or that 

 
2  The City pursues that same objective for services it provides directly: Under the New York 
City Collective Bargaining Law, any contract between a union representing municipal employees 
and a public employer must include a provision prohibiting “any strikes, slowdowns, work 
stoppages, or mass absenteeism.” N.Y.C. Admin. Code § 12-312(e); see also id., § 12-311(d). 
3  The ordinance defines the term “covered employee” to mean “an employee of a covered 
employer who directly renders human services in performance of a city service contract, except 
that the term ‘covered employee’ shall not include any building service employee.” N.Y.C. 
Admin. Code § 6-145(a). 
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labor peace agreement negotiations have not yet concluded.” Id., § 6-145(b)(2). 

 III.  The City’s guidance concerning implementation of the ordinance.  Local Law 87 

provides that “[t]he mayor or the mayor’s designee shall promulgate implementing rules and 

regulations, as appropriate and consistent with this section, and may delegate such authority to 

the comptroller.” Id., § 6-145(d)(2). No such implementing rules and regulations have yet been 

promulgated. The City has, however, issued guidance describing its interpretation of the 

effective date of Local Law 87 and of various contract terms implementing that ordinance, as 

well as a standard Rider to City Service Contracts. Code § 6-145 Labor Peace Agreements for 

Human Services Contracts; C. Millman Decl. Ex. 3 (FAQs Regarding Effective Date (Feb. 4, 

2022)); M. Jackson Decl. Ex. A (Contractual Rider); R. Kane Decl. Ex. 3 (FAQs Regarding 

Implementation (Mar. 25, 2022) (hereinafter, “FAQs”)). The guidance provided by these 

documents is particularly valuable in light of the extreme and implausible interpretation of the 

ordinance on which HSC bases much of its argument. 

 The gist of HSC’s statutory interpretation is that the ordinance’s attestation requirement 

“give[s] union leaders effective veto power over City contracts.” Mem. Supp. Mot. Prelim. Inj. 

(“P.I. Mem.”) at 6. That is because, in HSC’s view, “[a] union leader can unilaterally decide to 

withhold the union’s signature on an attestation without having to give any reason and without 

any consequence to the union.” Id. This presumed power would permit unions to scuttle a 

contract, or threaten to do so, for a variety of nefarious reasons, including that “the union leader 

simply does not like the contractor”; “to induce the City to shift work to another contractor that 

the union leader favors”; to give the union leverage “to begin unionizing parts of a human 

services provider’s workforce that do not work on City contracts”; or to prevent outsourcing of 

work that “the union leader believes . . . should instead be handled by City employees.” Id. Or a 
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contractor may be prevented from negotiating an LPA or otherwise find itself in violation of the 

ordinance because the union “may never respond” to the contractor’s request for negotiations; 

the union’s employees may vote against unionization; a union may contact employees about 

unionization without the contractor’s knowledge; or covered employees already “represented by 

a union . . . may be approached by another, competing union.” Id. at 7. 

 All of these fanciful scenarios are precluded by the assumption, implicit in the ordinance, 

that the parties will act in good faith and that one party will not be penalized for another’s refusal 

to do so. See Dist. Lodge 26, IAM v. United Techs. Corp., 610 F.3d 44, 54 (2d Cir. 2010) (“There 

is an implied covenant of good faith and fair dealing in every contract.”). And if there were any 

doubt on this point, the City has made the assumption of good faith explicit in its contractual 

Rider and its published interpretation of the contractual terms implementing Local Law 87, 

which bind the City.4 

 The Rider, in the first place, explicitly spells out the good-faith assumption: 

In evaluating any violation of this section or any other provision of this rider or 
Admin. Code § 6-145, the city shall consider any relevant conduct of a labor 
organization, … [and] the contractor’s good faith efforts to comply with the terms 
of this rider and Admin. Code § 6-145 . . . . In considering whether the contractor 
has exercised good faith efforts in attempting to comply with obligations related to 
the submission of attestations in compliance with this section, the city shall consider 
the contractor’s documented efforts to negotiate with labor organizations. 
 

Rider, § 4(D). Similarly, the City’s FAQs explain that it will consider contractors’ “good faith 

efforts in evaluating whether a Contractor or Subcontractor has complied with the requirements 

 
4 See, e.g., Macke Co. v. United States, 467 F.2d 1323, 1326 (Ct. Cl. 1972) (“[S]uch official 
statements can and should be taken into account in ascertaining the parties’ joint 
understanding.”); Perry & Wallis, Inc. v. United States, 427 F.2d 722, 725 (Ct. Cl. 1970) (“A 
party who willingly and without protest enters into a contract with knowledge of the other 
party’s interpretation of it is bound by such interpretation and cannot later claim that it thought 
something else was meant.”); Restatement (Second) of Contracts §§ 220, 221 (1981). 
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of Local Law 87.” FAQs 8. Accordingly, the City “will not find the Contractor of Subcontractor 

to be in breach of the contract” if it demonstrates that it “exercised good faith efforts” to secure 

the appropriate attestation but was nonetheless unsuccessful—for example, because of a union’s 

refusal to sign an accurate attestation or a union’s failure to respond to the contractor’s attempts 

to initiate negotiations toward an LPA. FAQs 8. 

 The remaining scenarios that Plaintiff hypothesizes are equally implausible and addressed 

by the City’s Rider and FAQs. Thus, with respect to Plaintiff’s concern that the employees of a 

contractor would make it impossible to execute an LPA if they voted against union 

representation, the FAQs make clear that “Local Law 87 does not affect whether or not a covered 

employer is legally obligated to bargain collectively with a labor organization.” Id. 7. The 

contention that a union might attempt to organize a contractor’s employees without informing 

the contractor is equally irrelevant: The Rider and the FAQs require a union to notify a 

contractor in writing that the union seeks to represent the contractor’s covered employees. Rider, 

§ 4(C)(1); FAQs 6. And both documents clarify that where the contractor’s employees are 

already covered by a collective bargaining agreement with one labor organization, an attempt by 

a competing union to organize those employees will not trigger the ordinance’s attestation 

requirements. Rider, § 4(E); FAQs 7-8. 

ARGUMENT 

 It is well established that “[a] preliminary injunction is an extraordinary and drastic 

remedy, one that should not be granted unless the movant, by a clear showing, carries the burden 

of persuasion.” Sussman v. Crawford, 488 F.3d 136, 139 (2d Cir. 2007) (quoting Mazurek v. 

Armstrong, 520 U.S. 968, 972 (1997)). To that end, the movant “must establish that he is likely 

to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary 
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relief, that the balance of equities tips in his favor, and that an injunction is in the public 

interest.” Citigroup Glob. Mkts., Inc. v. VCG Special Opportunities Master Fund Ltd., 598 F.3d 

30, 34 (2d Cir. 2010) (quoting Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008)). The 

inquiry is particularly rigorous “[w]hen, as here, the moving party seeks a preliminary injunction 

that will affect government action taken in the public interest pursuant to a statutory or 

regulatory scheme.” Sussman, 488 F.3d at 140 (quoting Wright v. Giuliani, 230 F.3d 543, 547 

(2d Cir. 2000)). 

 In this case, HSC has failed to establish that it meets any of these criteria, let alone all of 

them. We begin with the merits: Applicable caselaw clearly rebuts HSC’s contention that an 

LPA of the sort required under the ordinance is preempted by federal labor law. That is reason 

enough to reject the application for a preliminary injunction. In any case, HSC also fails to 

establish that it or its members will suffer irreparable injury. And both the balance of equities 

and the public interest weigh against granting the motion. 

I. Local Law 87 is not preempted by federal labor law. 

 HSC’s sole contention with respect to the merits is that Local Law 87 is preempted by 

federal labor law—both Section 302 of the Labor-Management Relations Act (“LMRA”) and the 

National Labor Relations Act (“NLRA”). Neither contention survives scrutiny. 

A. There is no foundation for HSC’s contention that Local Law 87 requires 
LPAs that violate LMRA § 302. 

 
 HSC’s first contention requires little discussion. LMRA § 302, 29 U.S.C. § 186, imposes 

criminal penalties upon an employer that provides any “thing of value” to a union that represents 

or seeks to represent the employer’s employees. HSC’s argument that the LPAs required by 

Local Law 87 would constitute such a “thing of value” in violation of that provision rests entirely 

on a single case, Mulhall v. Unite Here Local 355, 667 F.3d 1211 (11th Cir. 2012), cert. 
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dismissed, 571 U.S. 83 (2013)—and Plaintiff’s brief egregiously mischaracterizes the treatment 

of that case by both the Eleventh Circuit and the Supreme Court. 

 To begin with the latter, the Supreme Court initially granted certiorari in Mulhall to 

consider the Eleventh Circuit’s decision (which arguably conflicted with the decisions of at least 

two other Circuits)5—but, after briefing and argument, the Court dismissed the petition as 

improvidently granted, recognizing that serious jurisdictional issues would likely prevent it from 

reaching the merits. See 571 U.S. at 85-86 (Breyer, J., dissenting). Far from “deci[ding] that 

Mulhall should remain governing law”—as HSC claims, P.I. Mem. at 15—the Court simply 

declined to pass on the lower court’s decision. Like any denial of certiorari, the Court’s refusal to 

decide the case has no precedential value. See, e.g., Teague v. Lane, 489 U.S. 288, 296 (1989) 

(“As we have often stated, the denial of a writ of certiorari imports no expression of opinion 

upon the merits of the case.” (internal quotation marks omitted)). 

 As to the Eleventh Circuit, that court addressed the specific facts of the Mulhall case, in 

which an employer—in apparent exchange for a union’s financial support of a ballot initiative 

favorable to the employer’s business—agreed to provide the union with certain access to the 

employer’s employees and to remain neutral with respect to the union’s effort to organize those 

employees. See 667 F.3d at 1213. Even on those facts, the Eleventh Circuit did not suggest that 

the neutrality agreement was facially invalid. Rather, that Court held that whether such an 

agreement violated § 302 turned on the intentions of the parties, remanding to the district court to 

evaluate those intentions. Id. at 1215-16. “Employers and unions may set ground rules for an 

organizing campaign, even if the employer and union benefit from the agreement. But innocuous 

 
5 See Adcock v. Freightliner LLC, 550 F.3d 369, 374 (4th Cir. 2008); HERE Local 57 v. Sage 
Hosp. Res., LLC, 390 F.3d 206, 219 (3d Cir. 2004). 
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ground rules can become illegal payments if used as valuable consideration in a scheme to 

corrupt a union or to extort a benefit from an employer.” Id. at 1215. 

 The Mulhall decision thus turned on the question of whether the employer may have 

offered the union things of value with the intent to corrupt the union. It has no application here, 

where the government, through Local Law 87, requires its contractors to negotiate toward 

agreements to ensure continuity of the services for which the City contracted. There is no 

question of bribery where these “ground rules for an organizing campaign,” id. at 1215, to the 

extent they even provide a benefit to the union, are demanded by the government. The Mulhall 

decision, in short, has no bearing on this case, and Plaintiff cites nothing else in support of its 

contention that the LPA collides with Section 302 and is therefore preempted.6 

B. The NLRA does not preempt Local Law 87. 
 

 Perhaps the most striking thing about Plaintiff’s merits argument on NLRA preemption is 

what is absent from it: While Plaintiff relies heavily on the Supreme Court’s 1986 decision in 

Wisconsin Department of Industry v. Gould, 475 U.S. 282 (1986), nowhere does it even mention 

the Court’s subsequent decision in Building & Construction Trades Council v. Associated 

Builders & Contractors (“Boston Harbor”), 507 U.S. 218 (1993). In that case, a unanimous 

 
6  Plaintiff apparently thinks it sufficient to argue that there are “serious questions” about 
whether the LPA violates Section 302. P.I. Mem. at 14. Although the Second Circuit has 
sometimes permitted a serious question going to the merits to substitute for a “likelihood of 
success on the merits” in the preliminary injunction analysis, it has squarely held that this more 
lenient standard cannot be applied in cases where, as here, a preliminary injunction would 
“‘affect government action taken in the public interest pursuant to a statutory or regulatory 
scheme.’” Sussman, 488 F.3d at 140 (quoting Wright v. Giuliani, 230 F.3d 543, 547 (2d Cir. 
2000)). Moreover, while the Second Circuit has not directly ruled on whether labor-management 
agreements of the type at issue in Mulhall are “things of value,” that Court has found such 
agreements to be contracts enforceable under LMRA § 301(a), 29 U.S.C. § 185(a). See HERE 
Local 217 v. J. P. Morgan Hotel, 996 F.2d 561, 568 (2d Cir. 1993) (enforcing agreement 
waiving union right to picket during organizing campaign).   
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Court drew the critical distinction between what a state or local government may not do as a 

“regulator” of commerce and what it may instead do as a “proprietor” or “purchaser” of services. 

We begin by explaining why Local Law 87 falls into the latter category and is not preempted, 

before addressing the specific arguments Plaintiff advances in its brief. 

1.  As the Supreme Court held in Boston Harbor, a government entity 
acting as purchaser—not regulator—may require its contractors to 
execute agreements with unions to avoid service disruptions. 

 
 In Boston Harbor, the Supreme Court considered whether the NLRA preempted a Project 

Labor Agreement (“PLA”) negotiated at the behest of a governmental entity to ensure that a 

public construction project proceed without interruption due to labor disputes.7 The First Circuit 

had held the PLA requirement was preempted by the NLRA under both San Diego Building 

Trades Council v. Garmon, 359 U.S. 236 (1959), and Machinists v. Wisconsin Employment 

Relations Commission, 427 U.S. 132 (1976). Boston Harbor, 935 F.2d 345, 360 (1st Cir. 1991) 

(en banc). The Supreme Court, however, unanimously reversed. 

 The Court distinguished its earlier holding in Gould—which had held preempted a statute 

debarring from state contracts any company with three NLRA violations in a five-year period. 

See Gould, 475 U.S. at 283-84. The Boston Harbor Court explained that Gould came to that 

conclusion because “in that case, ‘debarment . . . serves plainly as a means of enforcing the 

NLRA,’” and that “[n]o other purpose could credibly be ascribed” to the statute other than 

 
7  Project Labor Agreements, common in the construction industry, are similar to LPAs in 
pursuing the aim of ensuring labor peace by prohibiting strikes and lockouts, but they often 
contain far more intrusive provisions, too. The Supreme Court, for example, affirmed a state 
agency’s insistence on such an agreement that included requirements for “recognition of [the 
union] as the exclusive bargaining agent for all craft employees,” for “all employees [to] be 
subject to union-security provisions compelling them to become union members within seven 
days of their employment,” and for “the primary use of [the union’s] hiring halls to supply the 
project’s craft labor force,” among other obligations. Boston Harbor, 507 U.S. at 221-22. 
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“deter[ring] labor law violations.” Boston Harbor, 507 U.S. at 228 (quoting Gould, 475 U.S. at 

287). The critical distinction was whether government was acting as “regulator” or as 

“purchaser.” Id. at 229. Although in Gould the state had claimed to be exercising its “spending 

power rather than its regulatory power,” 475 U.S. at 287, Boston Harbor explained why Gould 

had rejected that contention—and why Gould did not dictate the outcome of the case before it: 

The conduct at issue in Gould was a state agency’s attempt to compel conformity 
with the NLRA. Because the statute at issue in Gould addressed employer conduct 
unrelated to the employer’s performance of contractual obligations to the State, and 
because the State’s reason for such conduct was to deter NLRA violations, we 
concluded: “Wisconsin ‘simply is not functioning as a private purchaser of 
services,’ . . . [and therefore,] for all practical purposes, Wisconsin’s debarment 
scheme is tantamount to regulation.” 
 

507 U.S. at 228-29 (quoting Gould, 475 U.S. at 289) (alterations in original). Noting that a 

private purchaser of services could require a project labor agreement similar to the one before it, 

the Court concluded that, “[t]o the extent that a private purchaser may choose a contractor based 

upon that contractor’s willingness to enter into a prehire agreement, a public entity as purchaser 

should be permitted to do the same.” Id. at 231 (emphasis in original). 

 To be sure, the Court buttressed its analysis by recognizing the policy concerns 

underlying the provisions of NLRA §§ 8(e) and 8(f), which authorize private-sector employers to 

enter into “prehire” agreements in the construction industry. See id. at 230-32. But any 

suggestion that the Court’s distinction between government actions as regulator and as purchaser 

applied only to that industry would be mistaken. Indeed, that is clear from Boston Harbor’s 

discussion of the prior holding of a non-construction case, Golden State Transit Corp. v. Los 

Angeles, 475 U.S. 608 (1986). In Golden State, the Court held that a city’s attempt to condition 

renewal of a taxicab franchise upon the settlement of a labor dispute was preempted. But, the 

Court explained in Boston Harbor, “a very different case would have been presented had the city 
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of Los Angeles purchased taxi services from Golden State in order to transport city 

employees”—rather than “exercis[ing] . . . its regulatory power of license nonrenewal to restrict 

Golden State’s right to use lawful economic weapons in its dispute with its union.” 507 U.S. at 

227. “In that situation, if the strike had produced serious interruptions in the services the city had 

purchased, the city would not necessarily have been pre-empted from advising Golden State that 

it would hire another company if the labor dispute were not resolved.” Id. at 227-28. Consistent 

with Boston Harbor, the Second Circuit and seemingly every other court of appeals that has 

addressed the issue have applied the regulator/purchaser distinction in cases outside the 

construction industry, often involving LPAs.8 

 Here, there can be no question that the City is acting as purchaser rather than regulator in 

requiring that its human services contractors enter into an LPA with a labor organization that 

represents or seeks to represent their employees to ensure the continuity of the vital 

governmental services for which the City is paying, much as human services employers 

sometimes execute such labor peace agreements to avoid potential service disruptions, see supra 

p. 1-2.9 Plaintiff does not question this distinction, but simply ignores it—mentioning Boston 

 
8 See Healthcare Ass’n v. Pataki, 471 F.3d 87, 108 (2d Cir. 2006) (“A major limitation on the 
labor law preemption doctrines is the principle that state conduct will not be preempted if the 
state’s actions are proprietary, rather than regulatory.”); Airline Serv. Providers Ass’n v. Los 
Angeles World Airports, 873 F.3d 1074, 1077 (9th Cir. 2017) (holding that the city “in its 
capacity as proprietor of LAX” could “require businesses at the airport to accept certain 
contractual conditions aimed at preventing service disruptions”), cert denied, 139 S. Ct. 2740 
(2019); Sage Hosp., 390 F.3d at 218 (upholding LPA governing operations of hotel because of 
city’s proprietary interest in the success of the hotel project it had financed); Metro. Milwaukee 
Ass’n of Com. v. Milwaukee Cnty., 431 F.3d 277, 278 (7th Cir. 2005) (“But if the state is 
intervening in the labor relations just of firms from which it buys services, and it is doing so in 
order to reduce the cost or increase the quality of those services rather than to displace the 
authority of the National Labor Relations Act and the National Labor Relations Board, there is 
no preemption.”). 
9  It can be no objection that Local Law 87 applies across the board to a large number of the 
City’s human services contracts, rather than to a single project as in Boston Harbor. As the 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 19 of 32



14 
 

Harbor nowhere in its brief. 

 We now turn to the specific arguments Plaintiff does make in support of its contention 

that the NLRA preempts Local Law 87. 

2. None of Plaintiff’s arguments regarding NLRA preemption has merit. 
 
 Plaintiff advances five discrete arguments for its contention that Local Law 87 is 

preempted by the NLRA. All are meritless. 

 i.  Reporting labor law violations.  Plaintiff first takes aim not at the ordinance’s LPA 

requirement, but rather at a peripheral provision that requires contract bidders to submit a 

certification disclosing any instances during the preceding five years in which the bidder “has 

been found by a court or government agency to have violated federal, state or local laws 

regulating labor relations,” N.Y.C. Admin. Code § 6-145(c)(1)(c)—including, but certainly not 

limited to, violations of the NLRA. See FAQs 6 (outlining scope of disclosure obligation). 

 For support, Plaintiff relies solely on Gould—but that decision is readily distinguishable. 

In holding Wisconsin’s disbarment statute preempted, see supra p. 11-12, the Court applied its 

longstanding rule that that the NLRA prevents states from “providing their own regulatory or 

judicial remedies for conduct prohibited . . . by the Act,” concluding that the state statute was 

preempted because it had no purpose other than to “enforce[e] the NLRA” via “a supplemental 

sanction for violations” of federal labor law. Id. at 286-88. 

 
Second Circuit has explained, the question whether the requirement is sufficiently “tailored” to 
the government’s objective as proprietor or purchaser does not turn on the number of contracts to 
which it applies: “A contract is ‘specifically tailored to one particular job’ within the meaning of 
Boson Harbor, . . . if it governs the parties’ behavior on the specific project or projects in the 
contract rather than on unrelated matters to which the state might not even be a party. . . . A 
contract does not become preempted simply because it covers a number of projects rather than a 
single one.” Bldg. Indus. Elec. Contractors Ass’n v. City of New York, 678 F.3d 184, 189 n.2 (2d 
Cir. 2012) (quoting Boston Harbor, 507 U.S. at 232). 
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Here, however, Local Law 87 does not prescribe any penalties that would enforce federal 

labor law with supplemental sanctions. Indeed, City contractors are already required to submit 

information concerning their prior legal violations to the City, as the City’s recent guidance 

explains, and compliance with Local Law 87 merely requires a contractor to indicate that it has 

submitted that information pursuant to its separate obligation. FAQs 5. Unlike the Wisconsin 

statute, Local Law 87 does not exclude repeat violators of federal labor law from City 

contracts—or, indeed, impose any penalty whatsoever upon a contractor that discloses prior 

violations of federal law. Rather, Local Law 87 requires nothing more than the compilation and 

submission of information about violations of the law—not limited to NLRA violations—that is 

already a matter of public record. The ordinance does not prescribe anything further, let alone the 

per se debarment penalty that compelled the outcome in Gould. Where, as here, a local statute 

does not sanction violations of federal labor law, Gould has no application. See Filo Foods, LLC 

v. City of SeaTac, 357 P.3d 1040, 1056 (Wash. 2015) (holding Gould inapplicable even to local 

minimum-wage ordinance imposing penalties for violating prohibition on retaliation for 

exercising rights under that ordinance because those penalties were “not a supplemental sanction 

appended to the NLRA”). And it should go without saying that the mere disclosure of public 

information is not preempted. See Home Care Ass’n of Am. v. Newsom, 525 F. Supp. 3d 1128, 

1137-39 (E.D. Cal. 2021) (refusing to preempt even disclosure of employee lists that would 

affect the bargaining process), vacated on other grounds sub nom. Home Care Ass’n of Am. v. 

Bonta, 2022 WL 445522 (9th Cir. Feb. 14, 2022). 

 Of course, if a contractor believes that the City has used the contractor’s disclosure of 

prior NLRA violations to disqualify it from competing for a contract, the contractor could bring 

an as-applied challenge to that implementation of the law. But there is no ground for Plaintiff’s 
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attempt to invalidate Local Law 87’s disclosure requirement on its face.10 

 ii.  Spillover effect.  Plaintiff’s next argument asserts that Local Law 87 is preempted 

because “it will have impermissible spill-over effects on non-City contracts.” P.I. Mem. at 17. 

The argument is premised exclusively on Metropolitan Milwaukee Association of Commerce v. 

Milwaukee County, 431 F.3d 277 (7th Cir. 2005). That decision held preempted a county 

ordinance that required certain contractors to execute labor peace agreements containing far 

more expansive provisions regulating labor relations than the LPAs at issue here, such as anti-

coercion and arbitration provisions, and a requirement that employers disclose employee contact 

information. See id. at 278. That holding was based in large part on the “language of the 

ordinance,” under which “most of the agreement itself applies to the employer’s other 

employees—employees who may never work on a County contract—as well as to the work that 

is not County-related of the employees who do work part of the time on the County contracts.” 

Id. at 279 (noting that “all but one of the terms that the agreement must contain apply to 

‘employees,’ . . . rather than just to ‘employees of the employer [who are] working within the 

appropriate bargaining unit,’” even though the ordinance distinguished between those two groups 

of employees). The Seventh Circuit therefore found that the county’s asserted interest in 

uninterrupted service was “a pretext to regulate the labor relations of companies that happen, 

 
10 The arguments in text ought to be dispositive. But in the event the Court should disagree and 
believe that the disclosure requirement is potentially preempted, the provision codifying that 
requirement, N.Y.C. Admin. Code § 6-145(c)(1)(c), is readily severable from the remainder of 
the ordinance, as the City Council has instructed. See N.Y.C. Admin. Code § 1-105. Any 
preliminary injunction premised on that potential invalidity should thus enjoin only enforcement 
of the severable disclosure requirement—not the remainder of the ordinance—consistent with 
the widely endorsed rule that “[p]reliminary injunctive relief should be narrowly tailored, and 
should be no more burdensome than necessary to preserve a plaintiff’s ability to obtain the 
complete permanent relief to which it is entitled.” CF 135 Flat LLC v. Triadou SPV N.A., 2016 
WL 5945912, at *8 (S.D.N.Y. June 24, 2016) (internal quotation marks omitted). 
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perhaps quite incidentally, to do some County work.” Id. at 282. 

 Local Law 87 is different. It expressly defines the term “covered employee” to refer to 

“an employee of a covered employer [i.e., a human services contractor] who directly renders 

human services in performance of a city service contract.” N.Y.C. Admin. Code § 6-145(a). The 

ordinance requires only LPAs (or negotiations toward an LPA) for those “covered employees.” 

Id. at § 6-145(b)(1)-(2). And it limits the scope of required LPAs to a commitment to ensure “the 

uninterrupted delivery of services to be rendered pursuant to the city service contract.” Id., § 6-

145(a) (emphasis added). Even if it turns out that some covered employees also render services 

that are not covered by a City contract—as Plaintiff alleges with minimal factual support—the 

ordinance only requires an LPA that would preclude interruption of those services the City has 

purchased, as City’s FAQs emphasize. FAQs 3. Clearly, the purpose of Local Law 87 is to 

ensure uninterrupted performance of the human services for which the City has contracted; it is 

not, as in Metropolitan Milwaukee, “a pretext to regulate the labor relations of companies that 

happen, perhaps quite incidentally, to do some County work.” 431 F.3d at 282.11 

 In this regard, Local Law 87 is on all-fours with the LPA requirement governing 

contractors at a government-operated airport that the Ninth Circuit upheld in Airline Service 

Providers Association v. Los Angeles World Airports, 873 F.3d 1074 (9th Cir. 2017), cert denied, 

139 S. Ct. 2740 (2019). Distinguishing Metropolitan Milwaukee, the court emphasized that the 

requirement “repeatedly refers to operations at LAX, employees at LAX, and the LAX licensing 

 
11  In connection with this argument, Plaintiff also asserts that the ordinance’s attestation 
requirement gives unions power to withhold their signatures to gain leverage to organize parts of 
an employer’s workforce that are not covered by the law. P.I. Mem. at 18. This contention has no 
merit whatever for the reasons discussed elsewhere. See supra p. 6-7; infra p. 18-19. 

Case 1:21-cv-11149-PGG   Document 47-1   Filed 04/13/22   Page 23 of 32



18 
 

program specifically.” Id. at 1083 n.10.12 The Ninth Circuit thus concluded that the requirement 

was not preempted. The same is true here, given Local Law 87’s exclusive focus on the 

uninterrupted delivery of the services that the City has purchased.13 

 iii.  Union veto power.  Throughout its brief, Plaintiff advances the canard that the 

requirement that contractors submit an attestation, signed by a union representative, regarding 

LPAs gives unions “de facto veto power over who will obtain a City human services contract,” 

by their refusal (or threatened refusal) to sign the attestation. P.I. Mem. at 4; see generally id. at 

5-7. And Plaintiff trots out a parade of horribles in arguing that Local Law 87 “improperly 

empowers unions to control city contracting.” Id. at 18-20. But, as already explained, see supra 

p. 6-7, the ordinance and its contract rider assume good faith on the part of the parties. That is 

implicit in the ordinance itself, but is explicitly stated in the Rider, which provides that in 

evaluating any violation of the attestation requirement “the city shall consider any relevant 

 
12 See also Northern Ill. Chapter of Assoc. Builders & Contractors v. Lavin, 431 F.3d 1004, 1007 
(7th Cir. 2006) (distinguishing Metropolitan Milwaukee as “prescribing how employers must 
handle labor relations in all aspects of their business,” whereas in the case before it “Illinois is 
concerned exclusively with how subsidized renewable-fuels projects contract for labor; its 
condition is project-specific” (emphases added)); Bldg. Indus. Elec. Contractors Ass’n v. City of 
New York, 678 F.3d 184, 189 (2d Cir. 2012) (noting that “a state law or contract with profound 
effects outside of the state’s market interest in the transaction would be preempted” (emphasis 
added)). 
13  Plaintiff goes out of its way to emphasize union involvement in drafting and promoting Local 
Law 87. P.I. Mem. at 5. But Plaintiff does not pursue this issue in its Argument, and for good 
reason: The Second Circuit has made clear that “when a court assesses whether a governmental 
policy has a regulatory purpose, it looks primarily to the objective purpose clear on the face of 
the enactment, not to allegations about individual officials’ motivations in adopting the policy. 
We will not search for an impermissible motive where a permissible purpose is apparent.” Bldg. 
Indus., 678 F.3d at 191; see also Lavin, 431 F.3d at 1007 (“Federal preemption doctrine 
evaluates what legislation does, not why legislators voted for it or what political coalition led to 
its enactment.”) (emphasis in original); Sage Hosp., 390 F.3d at 216 n.7 (“We do not believe . . . 
that Boston Harbor and its progeny require a factual investigation into the particular subjective 
motives of the relevant government agency . . . . We see the test as objective, based on the 
language and probable effect of the state ordinance or specification.”). 
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conduct of a labor organization” and “the contractor’s good faith efforts to comply with the 

terms of this rider and Admin. Code § 6-145.” Rider, § 4(D). The City’s published interpretation 

of the contractual terms implementing Local Law 87 confirms the conclusion that its contractors 

are not at the mercy of a union refusing to sign an attestation or negotiate toward an LPA. See 

FAQs 8. Indeed, that interpretation specifically states that a contractor would not breach its 

contract with the City in that circumstance. Id.; see also supra p. 6-7. 

 In short, HSC’s parade of horribles about union veto power, and its argument that the 

ordinance is preempted for that reason, have no merit whatsoever. 

 iv.  Regulation of employer speech.  Plaintiff’s next assertion—that Local Law 87 

deprives an employer of its right under the NLRA “to advocate to its workers against 

unionization,” P.I. Mem. at 21—is equally far-fetched. The ordinance requires only that the 

employer accept an agreement that bars it from locking out its employees or other “actions 

intended to or having the effect of interrupting such services.” N.Y.C. Admin. Code § 6-145(a). 

Nothing in the ordinance prohibits the employer from advocating to its employees that they 

refrain from agreeing to union representation. And nothing in the ordinance requires employers 

to execute any agreement that would regulate its speech. In support of its argument, Plaintiff 

cites two cases where a state or local law “impose[d] a targeted negative restriction on employer 

speech about unionization.” P.I. Mem. at 22 (quoting Chamber of Commerce v. Brown, 554 U.S. 

60, 71 (2008); Healthcare Ass’n v. Cuomo, 2011 WL 7983371, at *7 (N.D.N.Y. Sept. 7, 2011)). 

But there simply is no such “restriction” here. 

As to what Local Law 87 actually says—that certain contractors must agree to refrain 

from conduct interrupting the provision of City services or negotiate toward such an agreement, 

N.Y.C. Admin. Code § 6-145(a)-(b)—it is far too late in the day to argue that an LPA constitutes 
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an impermissible, preempted, restriction on employer speech. See supra Part I.B.1. Indeed, the 

Second Circuit has held that even the verbal threat of an unlawful work stoppage “is entitled to 

no special protection under the First Amendment.” NLRB v. Local Union No. 3, IBEW, 828 F.2d 

936, 940 (2d Cir. 1987) (discussing employee strikes). Even if contractor First Amendment 

interests were implicated here, the government’s interest in “improv[ing] the efficiency, efficacy, 

and responsiveness of service to the public” would outweigh them. See Bd. of Cnty. Comm’rs v. 

Umbehr, 518 U.S. 668, 673-74 (1996) (holding that government contractors’ speech rights are 

subject to the balancing test first articulated in Pickering v. Bd. of Educ., 391 U.S. 563 (1968)). 

Unable to find any purchase in the ordinance’s plain language, HSC instead resorts to the 

unenacted, subjective motivations of the legislators who voted for it. P.I. Mem. 21-22. But HSC 

fails to identify any legislative desire to suppress employer speech. Even if HSC had done so, it 

would not matter: “Federal preemption doctrine evaluates what legislation does, not why 

legislators voted for it or what political coalition led to its enactment.” Lavin, 431 F.3d at 1007; 

see also supra p. 18 n.13 

 v.  Regulation of bargaining.  In support of its closing argument that the LPA 

requirement impermissibly regulates employers’ and unions’ bargaining rights, Plaintiff cites the 

Supreme Court’s decision in Golden State, which found preempted a city’s attempt to condition 

renewal of a company’s taxicab franchise on the resolution of a labor dispute. But, as we 

discussed above, the Court reached that conclusion because the city was impermissibly acting as 

regulator—and the Court expressly noted, in its subsequent Boston Harbor decision, that the 

result in Golden State would have been different if the city had been acting as a purchaser of the 

taxi services rather than as regulator. See Boston Harbor, 507 U.S. at 227-28; supra p. 12-13. 

Plaintiff’s failure—here and throughout its brief—to recognize the regulator/purchaser 
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distinction delineated in Boston Harbor and applied in subsequent decisions of the courts of 

appeals, is the fatal flaw in its contention that Local Law 87’s LPA requirement is preempted. 

II. Plaintiff has failed to establish that it or its members will suffer irreparable 
harm in the absence of preliminary relief. 

 
 Although the Court need go no further to deny the motion, it also bears noting that 

Plaintiff has failed to establish—as is its burden—that it or any of its members will suffer 

irreparable harm absent a preliminary injunction. A showing of irreparable harm is “the single 

most important prerequisite for the issuance of a preliminary injunction.” Faiveley Transp. 

Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 (2d Cir. 2009) (internal quotation marks 

omitted). This element is so critical that the Court need not reach any of the other 

requirements necessary for the grant of injunctive relief where irreparable harm has not been 

demonstrated. See Grand River Enter. Six Nations, Ltd. v. Pryor, 481 F.3d 60, 66 (2d Cir. 2007). 

“To satisfy the irreparable harm requirement, [plaintiffs] must demonstrate that absent 

a preliminary injunction they will suffer an injury that is neither remote nor speculative, but 

actual and imminent, and one that cannot be remedied if a court waits until the end of trial to 

resolve the harm.” Id. (internal quotation marks and citation omitted). 

Here, Plaintiff HSC itself does not purport to contract with the City, so its assertion of 

irreparable injury rests on whether one or more of its member organizations will be so injured. 

Yet nowhere in either its brief or its supporting declarations does Plaintiff explain how its 

members will be injured by the requirement that they execute an LPA as a condition for 

obtaining City contracts, much less how any such alleged injury would be “actual and 

imminent.” See P.I. Mem. at 9-11; M. Jackson Decl. ¶¶ 31-35. 

 Plaintiff’s principal attempt at such an explanation rests on its fanciful claim that the 

attestation requirement gives union leaders control over the contracting process, so that a union, 
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by refusing (or threatening to refuse) to sign an attestation, can make it impossible for a 

contractor to comply with the law. But as we discussed above, that contention rests on an 

egregious misreading of the law. See supra p. 6-7, 18-19. 

 Other than that, Plaintiff’s alleged harm derives from its unsupported claim that Local 

Law 87 will “prevent[] a human service provider from bidding” on a City contract. HSC Br. at 9. 

But HSC does not—indeed, cannot—cite any provision in the ordinance that prevents HSC’s 

unnamed members from bidding on City business. HSC’s argument instead seems to turn on the 

premise—alleged in the Complaint, but unstated and unsupported in HSC’s moving papers—that 

“[m]any of HSC’s members . . . have refused to sign the City’s contract offers requiring their 

compliance with the Statute.” Compl. ¶ 46. If HSC’s unnamed members decline to compete for 

City business out of distaste for Local Law 87 or their mistaken belief that the ordinance is 

unlawful, then that putative injury is entirely self-inflicted; it is the contractor’s own refusal to 

submit a bid or sign a contract that causes such an injury, not the ordinance that they ask this 

Court to enjoin. If HSC were correct, then virtually any allegedly distasteful bidding requirement 

would be grounds for finding irreparable harm. In any event, it is blackletter law that such a self-

inflicted injury does not justify the extraordinary relief of a preliminary injunction. E.g., 11A 

Wright & Miller, Federal Practice & Procedure § 2948.1 (3d ed. 2021). 

In Second City Music, Inc. v. City of Chicago, 333 F.3d 846 (7th Cir. 2003), for example, 

the Seventh Circuit rejected an argument parallel to the one HSC asserts here. There, a used 

record store challenged on constitutional grounds a city ordinance requiring dealers in second-

hand goods to carry a license that, among other things, required the licensee to be of good 

character and repute. Id. at 847. In the challenger’s view, that licensing regime was 

unconstitutionally vague and implemented to discriminate against the sellers of disfavored 
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products in a manner that chilled protected speech. Id. It thus withdrew its application for a 

license under that allegedly unlawful regime and sought a preliminary injunction. Id. at 849. The 

Seventh Circuit, however, affirmed the denial of such an injunction, reasoning that the challenger 

faced no imminent threat, even though it would be forced out of business for want of a license: 

“Injury caused by failure to secure a readily available license is self-inflicted, and self-inflicted 

wounds are not irreparable injury.” Id. at 850. Instead, the Seventh Circuit explained, “[t]he 

sensible way to proceed is for [plaintiff] to obtain a license and continue to operate while it 

builds a record [to support it claims]. . . . Any injury that [plaintiff] incurs by following a 

different course is of its own choosing.” Id. at 850. The same is true here: Any unnamed HSC 

member that declines to seek City business on account of Local Law 87 has inflicted that injury 

on itself, which cannot constitute irreparable injury. 

This case is thus poles apart from the facts at issue in Glenwood Bridge, Inc. v. City of 

Minneapolis, 940 F.2d 367 (8th Cir. 1991), the case on which HSC principally relies for its claim 

of irreparable harm. There, a would-be municipal contractor was awarded a preliminary 

injunction restraining a city’s contract-bidding process where the city invoked an allegedly 

preempted14 bid specification to hold the contractor ineligible to win the city’s business. See 

generally id. at 367-69. Indeed, the city had twice held that would-be contractor ineligible, once 

when rejecting its low bid for the city’s business and then again when the contractor protested 

that decision. Id. at 367-68. The Eighth Circuit thus enjoined the city’s ongoing bidding process 

 
14 We write “alleged preempted” because that case concluded that the plaintiff had demonstrated 
a likelihood of prevailing on the merits on the basis of First Circuit’s decision in Boston Harbor, 
which the Supreme Court unanimously reversed shortly thereafter. See Glenwood Bridge, 940 
F.2d at 370-71 (citing Assoc. Builders & Contractors v. Mass. Water Res. Auth., 935 F.2d 345 
(1st Cir. 1991) (en banc), rev’d, 507 U.S. 218 (1993)); supra p. 11-13 (discussing Boston 
Harbor). Glenwood Bridge thus has no precedential value on the merits of the preemption issue. 
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to protect the plaintiff’s ability to compete for the work, on which it would otherwise be 

“precluded from bidding.” Id. at 372. That case has no application where, as here, a plaintiff’s 

members are entirely eligible to compete for the City’s business. See L&M Bus Corp. v. Bd. of 

Educ., 2018 WL 1640589, at *4 (E.D.N.Y. Apr. 5, 2018) (refusing to follow Glenwood Bridge 

where “there is nothing to suggest that the [allegedly unlawful bid specification] is actively 

impeding the [plaintiffs] from submitting bids”). 

Equally significant, HSC fails to identify any specific member that—even taking its own 

theory at face value—would be injured because of Local Law 87. The nonspecific assertions 

that, for example, “an [unnamed] HSC member’s charitable mission could effectively be 

undermined or blocked,” P.I. Mem. at 9, or that “HSC’s [unnamed] contractor members may be 

precluded from bidding” on an unidentified contract, id. at 10, are far afield the facts of 

Glenwood Bridge, which considered a specific bidder’s ineligibility to compete for a specific 

contract. See generally 940 F.2d at 367-69. Here, by contrast, Plaintiff rests on generalized 

assertions and has made no attempt to identify any specific contract upon which any specific 

member intends to bid. That is not enough to show irreparable injury to any of its members, and 

thus offers yet another basis to reject HSC’s bid for a preliminary injunction here. 

III. The balance of equities and the public interest weigh strongly against a 
preliminary injunction. 

 
 New York City adopted Local Law 87 to further the public interest of ensuring the 

uninterrupted provision of the essential human services that it provides to its residents through 

private contractors. That legislative judgment is entitled to respect because “[g]overnment action 

taken in furtherance of a regulatory or statutory scheme . . . is presumed to be in the public 

interest.” New York ex rel. Schneiderman v. Actavis PLC, 787 F.3d 638, 662 (2d Cir. 2015) 

(internal quotation marks omitted). 
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That is particularly true here. LPAs safeguard essential human services from interruption 

in an industry that, on HSC’s own account, suffers from substandard conditions. Compl. ¶ 21. As 

noted, labor strife has already threatened to engulf that industry in New York City itself. See 

supra p. 2. If human services are as important as HSC contends—and DC 37 agrees—then 

permitting the implementation of a law that seeks to minimize the likelihood of disruptive labor 

strife advances the public interest in the uninterrupted delivery of those essential services by 

means of the type of no-strike/no-lockout commitment present in many private sector 

agreements. 

Absent any plausible threat of irreparable injury to HSC’s member organizations, the 

balance of equities and the public interest weigh heavily against enjoining Local Law 87. 

CONCLUSION 

 HSC’s motion for a preliminary injunction should be denied. 

 

Robin I. Roach (RR 1809) 
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District Council 37, AFSCME, AFL-CIO 
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Washington, DC 20005 
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UNITED STATES DISTRICT COURT 
 SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------X 
HUMAN SERVICES COUNCIL OF NEW YORK, 

                                                   Plaintiff, 

                                     -against- 

THE CITY OF NEW YORK,  

                                                  Defendant. 

---------------------------------------------------------------------X 
 

 

 

 

DECLARATION OF AMY 
GLADSTEIN 

Civil Action No. 21 Civ. 11149 
(PGG) 

Amy Gladstein, pursuant to 28 U.S.C. § 1746 declares under penalty of perjury under the 

laws of the United States of America that the following is true and correct:  

1. I am currently employed at 1199SEIU United Healthcare Workers East (“1199” 

or “Union”) as the Assistant for Strategic Organizing. I have held this position since 2000.  In 

this capacity, I am responsible for directing the work of organizing not yet union members into 

our union.  This work includes directing campaigns conducted under the rules of the National 

Labor Relations Board as well as negotiating with employers for agreements that provide a way 

in which workers can express their support for the union under rules that include both those of 

the NLRB as well as private election and card count agreements. In this position, I regularly 

work on 1199’s organizing campaigns, and am familiar with and have negotiated 1199’s 

agreements with employers governing 1199’s and the employer’s conduct throughout various 

organizing campaigns.  

2. During my tenure, 1199 has entered into multiple organizing agreements with 

employers including hospitals, homecare agencies, social service agencies and federally qualified 

health centers. Among these employers are ones with City of New York contracts. While the 
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provisions of these agreements vary, the intent of all of them is to ensure that the conduct of both 

employer and union during 1199’s organizing drive will be peaceful and will not disrupt the 

provision of employer services.   

3. Attached hereto as Exhibit A is a true and correct copy of a Memorandum of 

Agreement between 1199 and the League of Voluntary Hospitals and Homes (“LVH” or 

“League”) governing the conduct of 1199 and League members during any new organizing by 

1199 in specified units of hospitals that are members of the League of Voluntary Hospitals and 

Homes. League members total approximately 70 non-profit hospitals and nursing homes. Many 

of these hospitals are the recipients of contracts with the City that will require compliance with 

the Local Law. The League MOA and incorporated statement of “Union Organizing Rights” 

cover a wide range of union and employer conduct during an organizing campaign with the 

express purpose of balancing employees’ freedom to choose to organize and choose whether or 

not to be represented by a union, and the need “not to disrupt patient care or otherwise interfere 

with the operations of the Employer.” See Exhibit A, Part (b)(vi). Since the first use of this 

language, more than 150 elections at League member institutions have been held where this 

language has been used to regulate the campaign. 

4. While most of the agreements I have experience with do not include an explicit 

restriction on the right of employees to strike or the Employer to lock out employees, the 

agreements create a basic framework for peaceful organizing that ideally make such tactics 

unlikely. For example, the LVH agreement provides that organizing will begin with a joint 

statement from the union and management informing employees of all parties’ rights and 

responsibilities under the agreement.  The parties agree to a procedure for accurately determining 
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employee support, so that employees’ choice can be quickly known and honored.  The union is 

granted access to on-site meeting rooms in the employer’s facility, in exchange for agreeing to 

use such access in a manner that does not disrupt patient care and other functions of the 

employer. Finally, the parties agree to resolve disputes under the agreement and about the 

election with binding arbitration, reducing the likelihood that either party will resort to more 

disruptive tactics to address perceived or real missteps by the other party.   In 1199’s experience, 

such agreements are usually effective; allowing employees to exercise their rights in the 

workplace, without the need to resort to a strike, and without the threat of a lockout.   

5. In addition to the organizing campaigns conducted under the League MOA, many 

of 1199’s other organizing campaigns include agreements like the one described above, with 

employers seeking to achieve labor peace and non-disruption of patient services during a union 

organizing campaign. I am attaching to this declaration documents concerning several 

representative campaigns. In one instance, the agreement included a no-strike clause and I am 

attaching a copy of that agreement; in the remainder, I am attaching copies of letters mailed to 

employees describing those agreements governing the conduct of both union and employer. All 

are employers involved in the provision of health care. With or without a no-strike, no lockout 

provision, none of these campaigns resulted in a strike or a lockout.  

6. Attached hereto as Exhibit B is a true and correct copy of Neutrality and Election 

Agreement between Callen-Lorde Community Health Center and 1199, along with an agreed-

upon letter to be sent to affected employees.  This Agreement contained an explicit no-strike 

provision. See Exhibit B, ¶P (“During the life of this Agreement, the Union will not directly or 

indirectly authorize, cause, encourage, assist, condone, sanction or take part in any strike 
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(whether it be economic, unfair labor practice, sympathy or otherwise), slowdown, walkout, sit-

down, picketing, stoppage, interruption or delay of work or boycott, whether they be of a 

primary or secondary nature, or any other activities which interfere, directly or indirectly, with 

the Employer's operations for any reason.”)    

7. Attached hereto as Exhibit C is a true and correct copy of a March 2020 letter to 

the employees of Concepts of Independence, a fiscal-intermediary employer in the provision of 

home care and home health services through the Consumer Directed Personal Assistance 

Program administered by the New York State Department of Health. That letter notified the 

Consumer Directed Personal Assistants that 1199 and Concepts of Independence had reached an 

agreement under which “1199 SEIU representatives will be free to meet with Personal Assistants 

(PAs) to sign Union authorization cards, and if the majority of PAs sign such cards, Concepts 

will recognize 1199 SEIU as the exclusive bargaining representative of its Consumer Directed 

Personal Assistants.”  The letter also acknowledged the parties’ desire to avoid interference with 

patient care during the unionization campaign. 

8. Attached hereto as Exhibit D is a true and correct copy of the December 2019 

letter to the employees of Elara Caring (“Elara”), a provider of home care and health services, 

also through the Consumer Directed Personal Assistance Program.  The letter advised the 

impacted Elara employees of the code of conduct that Elara and 1199 had agreed would apply to 

the organizational campaign in the recognition of the belief that the campaign should not 

interfere with patient care.   
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Formerly Allen Health Care Services 

 

12.20.2019 

 

Dear _________________________ Consumer Directed Personal Assistant: 

 

On December 9, 2019, Allen Health Care Services and 1199 SEIU United Healthcare Workers 
East entered into an Agreement that both parties believe will benefit Allen’s employees and 
clients.  

The Union seeks to represent Consumer Directed Personal Assistants.  Because a campaign 
could be long and costly, and distract us from concentrating on other important issues crucial to 
our mission of providing quality health care, Allen and the Union agreed to meet to see if we 
could find a less adversarial way to resolve the issue of Union representation. 

We would like to inform you that we have reached such an agreement.  Under the Agreement, 
1199 SEIU representatives will be free to solicit employees to sign Union authorization cards, 
and if the majority of employees sign such cards, Allen will recognize 1199 SEIU as the 
exclusive bargaining representative of its Consumer Directed Personal Assistants. 
 
In our discussion, we recognized that the question of whether employees should be represented 
by 1199 SEIU is a question that employees should answer for themselves and that the campaign 
regarding unionization should not interfere with patient care.  No employee will be granted any 
benefit or suffer any detriment because he or she chooses to support or oppose representation by 
the Union. 

Allen and 1199 SEIU respect the ability of you and your fellow employees to consider and 
decide whether you wish to be represented by the Union, and will respect the results of the card 
count.  We believe that this Agreement creates a fair and expeditious procedure through which 
employees can decide whether they wish to be represented by 1199 SEIU or not. 
 
Sincerely, 
 
 
1199 SEIU United Healthcare Workers East Elara Caring 

 Patricia Bradford  

President  
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https://www.nytimes.com/2019/10/29/nyregion/union-housing-works-nyc.html

Housing Works Is Cast in Unusual Role: Corporate Overlord
Workers say the nonprofit has resisted their unionization efforts. Housing Works says that it isnʼt anti-union, but that a union wouldnʼt solve
workersʼ concerns.  

By Rebecca Liebson

Oct. 29, 2019

For more than three decades, Charles King has made it his business to fight for vulnerable New Yorkers, much of that time leading
Housing Works, a nonprofit organization created in 1990 to find housing for homeless people who had H.I.V.

As Housing Works grew, so did its ambition. It began to provide various social services to homeless and low-income people affected by
AIDS, while maintaining its activist roots in its fights with New York City for proper funding, or in its protests of Republican members of
Congress who supported rolling back the Affordable Care Act.

But now Mr. King and Housing Works find themselves in an unusual position: Over 100 employees walked off the job on Tuesday to
protest the organization’s resistance to their bid to form a union.

The workers say that Housing Works’s stance demonstrates the organization’s embrace of corporate values, and is a betrayal of its core
identity.

“Any organization that calls itself a social justice organization that champions itself as a vanguard of progressive ideals, they should be
supporting and allowing workers to assert their rights through a union,” said Elena Rodriguez, a lawyer at Housing Works who has aided
the unionization efforts. “I don’t think the two are at odds.”

The walkout comes nearly a year after workers began organizing with the Retail, Wholesale and Department Store Union in an effort to
get Housing Works to address a number of grievances — such as heavy caseloads, high insurance premiums and restrictions on paid time
off — that they say have eroded the workplace culture and made it difficult to serve their clients.

Workers said they had hoped that Housing Works, which has hosted public events featuring labor leaders and demonstrated alongside
unions, would be more supportive of their efforts.

Instead, they say Housing Works has employed hardball tactics that corporations often use in resisting unionization. For instance, it has
hired a lawyer who specializes in union avoidance and has refused to hand over a list of employee contact information.

Stuart Appelbaum, president of the Retail, Wholesale and Department Store Union, said a major sticking point in the talks with Housing
Works was the nonprofit’s refusal to sign an agreement that would bar it from interfering in union organizing.

“Even large, for-profit entities that do not consider themselves progressive in any way agree to neutrality,” he said.

Mr. Appelbaum said that his union had repeatedly tried to negotiate the terms of the agreement, but that Mr. King had not been receptive.
The union also plans to file unfair labor practice charges against Housing Works, claiming it has intimidated workers before the walkout.

Mr. King says the agency has an open-door policy that gives workers access to management and encourages lower-level workers to share
ideas and grievances. He said that Housing Works was not opposed in principle to signing a neutrality agreement, but that he believed
that certain provisions in the agreement were biased in favor of the union.

“It’s not for me to say that these employees should recognize this union as their bargaining entity,” he said. “The union needs to do its job
and sell itself to our employees.”

Sign up for the New York Today Newsletter  Each morning, get the

latest on New York businesses, arts, sports, dining, style and more. Get it

sent to your inbox.
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Founded in 1990 at the height of the AIDS pandemic by Mr  King and other leaders from the AIDS activist group Act Up, Housing Works
set out to combat the virus by providing housing to homeless and low-income New Yorkers living with H.I.V.

Although it started as a small charity with only six employees, Housing Works has morphed into one of the largest comprehensive service
providers in the nation for people with H.I.V., employing nearly 800 workers. This year, it merged with Bailey House, another service
provider in New York. The organization funds its programs and advocacy work through grants and donations, as well as a sprawling retail
operation that includes 13 thrift stores and one bookstore.

Mr. King acknowledges that the organization is changing, but denies that its leadership is anti-union. He says Housing Works has
maintained the spirit of community through policies that encourage workers to share their ideas and concerns.

Not all of his employees agree. Ms. Rodriguez, the staff lawyer, said that landing a job there was a dream come true. But soon after she
started, Ms. Rodriguez said, she noticed things that she believed contradicted the organization’s progressive values. The tipping point for
Ms. Rodriguez came about a year ago, after a colleague who was fired had to pack up her things in front of everyone in the office before
being escorted from the building.

“It was really, really hard for us to believe that Housing Works would treat someone who was part of our staff and part of our family in
such a heartless and sort of corporate way,” she said.

Brian Grady, a housing coordinator, said that as a gay man, he was first attracted to Housing Works because of the legacy it earned during
the AIDS pandemic. Although he enjoyed his work, Mr. Grady said the workload had begun to wear him down. For months, he was the
only housing coordinator for a program with nearly 3,000 clients.

“It’s difficult work,” he said. “We work with people who are going through some of the worst times in their lives and are going through a lot
of really unstable situations. As workers we take a lot of that home, especially when we’re hearing these stories day after day with limited
resources to help.”

Part of the problem is high turnover. Workers said that the demanding nature of their jobs meant that people were frequently coming and
going. According to Housing Works’s 2019-20 strategic objective plan, its annual turnover rate is about 30 percent.

Ms. Rodriguez said the organization’s high turnover rate hurt Housing Works’s clients. She spoke about one client who was evicted and
had to enter the shelter system because Housing Works could not find her a new home in time.

“Over the course of more than a year, I saw her shuffled to three new case managers,” Ms. Rodriguez said, adding, “I can’t help but think
back to that client and wonder what we could have done better to assist her.”

Mr. King said that he sympathized with workers’ concerns, but that he doubted a union would be able to solve all of their issues.

“Housing Works already pays much higher than the average salary for community-based organizations in New York City and we already
have much lower caseloads,” he said. “So the likelihood that it’s going to dramatically change, that is just not real in a Medicaid-funded
program.”

Charles King, the chief executive of Housing Works, said he was not philosophically
opposed to unionization, but doubted that a union would solve his workers’ issues Gary

Gershoff/Getty Images For Housing Works
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2015 MFY Strike

 

On January 30, 3015, the unionized employees of MFY Legal Services, Inc. (MFY)

voted to reject management’s contract offer and went on strike.

MFY’s employees demanded a contract that ensured that low-income New Yorkers

would be served by an experienced, knowledgeable staff. The union sought fair pay

and manageable workloads for the organization’s lowest-paid employees, family-
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friendly policies, and other provisions to retain experienced staff and recruit new

employees who re�ect the diverse communities the organization serves.

“We are �ghting for a contract that works for our clients, that works for our lowest

paid and most vulnerable members, and that raises the working standards of legal
services workers,” said Jota Borgmann, a Senior Staff Attorney in MFY’s Disability

and Aging Rights Project. “Management, on the other hand, wants to lead a race to

the bottom. By doing so, they refuse to acknowledge that quality work comes from
retaining experienced workers and that a social justice organization must ensure

justice in its own workplace.”

After a tremendous show of solidarity, and several weeks of record-breaking cold,

on February 24th the union members of MFY rati�ed the tentative agreement

reached with management late in the night of February 23rd. Our efforts during
the strike won a contract that ensures our clients will be served by experienced

staff, that creates a family-friendly workplace, and that respects the experience and
dedication of our paralegals and administrative support staff.

LSSA 2320 is …

…a “wall-to-wall” union
representing the secretaries,
process servers, paralegals,
receptionists, social workers,
support staff, attorneys &
other non-management
employees of Legal Services
NYC (LSNYC) and Mobilization
for Justice (MFJ). Founded in
1973, LSSA is a unit of the
National Organization of
Legal Services Workers
(NOLSW), UAW Local 2320.

 Recent Tweets

Tenants across New York can’t
wait any longer. Members of
LSNYC’s Brooklyn shop know
it’s time for #GoodCause!
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https://t.co/2w7E27IBIa (follow
us!),

This weekend, we are taking
to the streets to keep people
off the streets. Join the rally to
Abolish Winter Evictio…
https://t.co/GRYAGjJPDR
(follow us!),

Connect with us!
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Home care workers protest 24-hour work day

in NYC

Workers rallied to demand unpaid wages from the United Jewish Council home
care agency and an end to the 24-hour workday

December 16, 2021 by Monica Cruz

Home care workers and community members protest outside the United Jewish Council home

care agency on December 16, 2021. Photo: Monica Cruz
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Workers employed with the United Jewish Council (UJC) home care agency rallied to

end the 24-hour work day and demand their stolen wages on the morning of

December 16. While home care workers in New York are being forced to work 24-

hour shifts for poverty wages, 11 hours worth of that pay is stolen by their employers.

A coalition of worker’s rights organizations including the Ain’t I A Woman Campaign

and the National Mobilization Against Sweatshops (NMASS) have been organizing

alongside home care workers for years against these unjust labor practices.

“I am traumatized from working 24-hour shifts,” said Epifania Hichez, who has worked

at the UJC for 11 years. “Working 24 hours destroys your life. You lose everything,

especially your health. You lose your family also.”

She described how working these long hours can be deadly, “Years of 24-hour shifts

killed my friend Ramona. That’s why I say we must end this racist violence of 24 hours.

Our lives matter.”

Many workers shared the sentiment that their exploitation and long hours have roots

in racist attitudes as the majority are majority Black, Latino and immigrant women.

“UJC thinks that people don’t care about what happens to these home care workers

but today there’s such an outpouring of support from the community,” Vicki, an

organizer with the Ain’t I A Woman Campaign, told Monica Cruz. She highlighted,

“We’re standing here with people of all races, workers of all trades, people who are

here to say that the 24-hour work day has got to stop.”

According to the organizer, “At every turn, UJC has done everything in their power to

continue this violent practice. We’ve sent them letters that they’ve ignored, they’ve

intimidated workers, and even before this action, they were tearing down our posters.
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And to us this shows that they’re scared because they know that the violence of the

24-hour shift is unacceptable.”

In 2016, UJC home care workers �led a class-action lawsuit for unpaid wages,

including 11 hours of regular and overtime pay. The NY State Court Appellate Division

of the First Department ruled that the case could proceed in court, despite attempts

by the UJC to block the lawsuit. In 2021, the UJC �led a motion to dismiss the lawsuit,

claiming that its status as a nonpro�t exempts it from paying the minimum wage and

overtime pay. In September 2021, the Court denied this request.

Regardless of the back and forth in the court, the law is on the employer’s side. New

York State labor law currently allows home care workers to work 24 hour shifts while

only being paid for 13. Organizers are advocating for a State Assembly bill that would

require shifts with patients who need 24-hours of care to be split into two non-

sequential 12-hour shifts. They are also supporting a bill in the State Senate that

would require overtime to be voluntary.

More than one in seven low-wage workers in New York City is a home care worker.

More than half rely on public assistance to get by and one in four live below the federal

poverty line. This low pay is causing an understaf�ng crisis. It’s projected that by 2025,

there will be a shortage of 83,000 workers in the city.

This crisis is being seen across the country, as demands for home care services

skyrocketed by 46% in 2020. The problem is likely to get worse as, by 2030, the

number of Americans who are 65 years or older is projected to outnumber children for

the �rst time in US history. Seven in ten of these elders will need long-term care at

some point. Raising wages has been proven to curb turnover rates and improve care.

President Biden’s Build Back Better bill would allot $150 billion to improve pay for

low-wage home care workers, plus $1 billion for grants and $20 million for hospice and

palliative nursing programs to bene�t this essential workforce.

Howard Brandstein of Sixth Street Community Center said, “Home care workers are

the ones who take care of our sick and elderly … They deserve to be paid well and not

overworked so they can get the rest they need and we can get the best care for our

loved ones.”

Monica Cruz is a reporter with US-based media outlet Breakthrough News.

 Share  Tweet  Share  Share  Mail
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September 7, 2021

AFSCME New Jersey holds unfair-labor-practice strike at
SERV

insidernj.com/press-release/afscme-new-jersey-holds-unfair-labor-practice-strike-serv

September 7, 2021, 12:22 am | in

AFSCME New Jersey Council 63 brothers and sisters, joined by labor leaders and rank-and-
file members from the New Jersey State AFL-CIO and affiliated unions, plus New Jersey Gov.
Phil Murphy and other top state elected officials, held a one-day unfair labor practice strike
on Labor Day 2021 at the SERV Mercer County office.

“It’s unthinkable that an organization like SERV that receives millions of dollars from the
state of New Jersey will not treat its employees equitably with a good first contract,” New
Jersey State AFL-CIO President Charles Wowkanech said. “These essential workers are
caring for people who are going through difficult periods in their lives, and they deserve to be
compensated fairly.”

AFSCME New Jersey represents more than 50 residential counselors and maintenance staff
employed by SERV Mercer County in Ewing. New Jersey State Senate President and
Ironworkers Brother Steve Sweeney, Assemblymen Wayne DeAngelo (IBEW) and Anthony
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Verrelli (UBC), and state Sen. Shirley Turner joined the picket line in solidarity.

Residential counselors help clients with their behavioral health plans, monitor their
medication, and provide on-site behavioral health care. They transport and accompany
clients to medical appointments, shopping and other outings. They also keep accurate
records of progress and implement crisis management procedures during psychiatric
emergencies.

Pay rates for the same jobs are different at SERV’s facilities elsewhere in New Jersey.

Negotiations with the behavioral health provider began in late July 2020 and have dragged
on for over a year with little to no progress. SERV officials have given no indication that they
intend to negotiate a fair contract, and they have hired Jackson Lewis, the country’s largest
union-busting law firm, to represent them.

(Visited 15 times, 2 visits today)
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By Lisa Backus September 30, 2021

‘Historic’ Deal Brokered With One, But Work Stoppage,
Strike Still An Option For Others

ctnewsjunkie.com/2021/09/30/historic-deal-brokered-with-one-but-work-stoppage-strike-still-an-option-for-others

SEIU members protest for better pay in front of the state Department of Social Services building on
Farmington Avenue in Hartford, Connecticut. Credit: Shana Sureck / SEIU

A strike was averted at a string of group homes after the owners brokered a “historic” union
contract that gives workers raises, more affordable health insurance and better retirement
benefits during a 15-hour negotiation session, officials said.
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But, members of the New England Health Care Employees Union issued strike notices
Wednesday to two other companies that run group homes and will proceed with a work
stoppage Tuesday at a fourth company unless progress is made in negotiations, officials said.

The strike planned for Network, Inc. was called off after the company agreed to a 17%
increase for less experienced workers, bringing their pay to $17.25 an hour by July 2022.
More experienced workers will get 5% increases in 2021 and 2022, according to the terms of
the new contract union officials said. Network, Inc. officials did not respond to an emailed
request for comment late Wednesday afternoon.

The agreement will take more than 300 group home workers out of poverty and sets the stage
for other group home contracts to follow suit, Rob Baril, president of the union, said.

“We are hopeful that this becomes the settlement pattern,” Baril said.

Group home workers take care of clients with intellectual and physical disabilities who may
need assistance in every aspect of their daily activities.

Workers at Network, Inc. group homes have been working without a contract since March.
Under the deal the company will pick up between 70 and 90% of workers’ health care
premiums and increase the employers’ pension contribution to 9.5%. The contract is
retroactive to July 2021 and will expire in March of 2023.

“This is a great victory,” said Yvonne Dimmett who works four jobs at various group homes
including Network, Inc. “I haven’t seen anything like this working in this field for 35 years.”

Another 300 union members who work at Whole Life, Inc. are prepared to strike on Oct. 5
unless contract negotiations with that agency moves forward, union officials said. The
union’s contract with Whole Life, Inc. ran out in 2019, officials said.

The union also issued strike notices Wednesday to Sunrise Northeast and Alternative
Services for a work stoppage that is slated to start on Oct. 12.

Those strikes would impact 260 union members, Baril said.

Union members have gone with raises for about 15 years, workers said. At Sunrise Northeast,
“The cost of health insurance is twice of what they are making,” Baril said. “This is why
workers have decided to strike.”

The union represents about 3,000 group home workers who are employed by 20 agencies
throughout the state, Baril said. Most of agencies are in contract negotiations with the union,
but Baril declined to comment on which contracts were likely to settle quickly.

Group home workers threatened to strike in June but that action was averted when the state
promised $184 million for increased wages and benefits. 
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It was up to the group home owners to negotiate with the union and then apply for the state
funding, Baril said. In most cases, that hasn’t happened leading workers to vote in favor of
striking, he said.

It’s not unusual for group home workers to work multiple jobs to make ends meet, Baril said.
In some cases workers are mandated to stay an extra 8 or 16 hours or they are required to
work 32 hours straight, he said.

But they receive little in pay and benefits said Sherri Nash who provides direct support to
group home clients. “I know what it’s like to go to the pharmacy to pick up a prescription for
my son and to have to walk away without that prescription,” said Nash who called the
contract with Network, Inc. “historic.”  

The union is seeking a pathway to $20 an hour to employees who provide direct care to
group home occupants and $30 an hour for licensed practical nurses who provide support to
group homes.

Union members also want more affordable health care, retirement benefits, better staffing
and more respect for the job they do, union officials said.

More than 3,400 workers from the same union were threatening to strike at 33 nursing
homes on May 14 but all of the work stoppages were averted as state officials have offered
more money to workers and nursing-home owners.

“We are writing a new chapter for long-term care services in Connecticut,” Baril said. 

“Working together with the state and operators on the problem of poverty wages,
unaffordable health care for caregivers, retirement opportunities and dignity in the
workplace, we are ever closer to a full transformation of the long-term care sector.”

More Health Care News & Analysis
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Thousands of pre-K teachers in New York City are set to strike on Thursday, but the
union representing educators who work in community-run centers stopped short
of calling for all of its 7,500 members to walk off the job.

Teachers are expected to rally on Thursday at noon on the steps of City Hall. But the
decision to dial back the size of the action raises questions about how many
teachers will join and could soften the impact of the union’s action.

Driving the work stoppage is a demand for higher pay. The teachers represented by
District Council 1707 work in community-run centers and earn up to 60 percent
less than their peers in public school classrooms.

Whatever the size, a strike threatens to tarnish Mayor Bill de Blasio’s signature
educational achievement — free, universal pre-K for all of the city’s 4-year-olds —
just as he weighs a bid for the White House. While the teachers aren’t city
employees, the city holds the purse strings for their pay. That’s because the centers
they work in, mostly nonpro�ts, are largely funded through city contracts.

The pay divide is especially glaring because teachers in community-run centers are
often women of color, while the majority of teachers in public schools are white.
Ultimately, teachers are required to earn the same credentials regardless of the
setting they work in.

“My members understand that this administration only gives lip service to women
of color,” union leader Kim Medina said at a recent rally on the steps of City Hall.

Medina had said she hoped to work out the union’s differences with the city to avert
a work stoppage. De Blasio suggested a day ago there was “real dialogue happening”
and said there was “a good chance” of coming to an agreement.

But on Friday, the union tweeted that its members would strike — if only some of
them.

The problem: Some members are covered by a labor agreement that prohibits a
work stoppage. That agreement covers most members of Local 205.
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The local’s bargaining agreement runs through 2020, but teachers are hoping for a
raise now because the city is in the midst of “re-bidding” its early childhood
education contracts — and because the mayor and council are currently negotiating
next year’s budget. Advocates say it’s the perfect moment to build in extra funding
for pay parity.

A union spokesman said DC 1707 had hoped that the Day Care Council of New York
would reopen its labor agreement to renegotiate pay. Reopening the contract, the
union believes, would afford their members protection from being penalized for
walking out.

But the Day Care Council, which represents the boards of nonpro�t providers,
refused.

“We cannot enable disruption of essential child care services for families and their
providers,” Nilesh Patel, an attorney for the council, wrote in an email.

The contract governing Local 95, whose members work in centers funded mostly
through federal Head Start dollars, is expired. Those members — who number
about 3,000, according to the union — are being encouraged to walk off the job.

A partial strike is surprising, given that members of both locals voted last month to
approve a work stoppage. Still, it’s possible many teachers governed by the no-
strike clause will leave their classrooms anyways. Many have tacit backing from
their employers, who say the salary gap makes it hard to hold onto teachers who
could make tens of thousands of dollars more working in city classrooms.

“They’re not necessarily taking a position on the action because it’s an action that’s
coming from the workers,” said Gregory Brender, co-director of policy and advocacy
at United Neighborhood Houses, which represents childcare providers. “But the
goal of salary parity is something that they strongly” support.

Alan van Capelle, head of the nonpro�t Educational Alliance, which enrolls
hundreds of students in its preschools, recently told Chalkbeat that he plans on
paying his teachers for the day they’ll miss while demonstrating.
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“I absolutely support the right of our teachers to go out on strike to achieve what I
truly believe is rightly theirs,” van Capelle said. “I’m sick and tired of our agency
and our talented staff doing the work, and not getting adequately compensated.”

Even non-unionized teachers are planning to join the action.

Alice Mulligan, who runs a pre-K center in Brooklyn where teachers aren’t
unionized, has launched a grassroots effort to organize schools like hers. She
recently told Chalkbeat that she is encouraging her staff to walk out, and she
expects other operators to do the same.

“I really feel like this is our chance,” she said. “This is our moment now, and I think
it’s going to require a full, focused effort. And we’re up for the �ght.”
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