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Proposed Intervenor District Council 37, American Federation of State, County and
Municipal Employees, AFL-CIO (“DC 37”) files this reply in support of its motion to intervene
permissively under Rule 24(b). In its initial memorandum supporting that motion, DC 37
explained that it represents roughly 25,000 employees in the private sector—including many
who work for employers that contract with the City of New York (“City”) to provide human
services to City residents—and that it seeks to organize more such workers into the union. DC 37
Mem. Law Supp. Mot. Intervene (“DC 37 Mem.”) 5 (ECF No. 20) (citing C. Kekacs Decl. Ex. A
(§ 1,9 2-3) (ECF No. 21)). DC 37 thus argued that it is directly affected by Local Law 87, which
contemplates that it, like other unions, will negotiate toward labor-peace agreements with City
contractors whenever it represents or seeks to represent employees who render human services
under a City contract. /d. at 12. Unlike Plaintiff Human Services Council (“HSC”), however, DC
37 welcomes that negotiating obligation out of recognition that human services workers “seek to
advance their wellbeing via union activity without risking interruption to the essential services
they provide to the vulnerable people who rely on them.” DC 37 Mem. 12. That interest in
providing uninterrupted service parallels (but is not identical to) the City’s proprietary interest in
enacting Local Law 87, which seeks to ensure that labor strife will not interrupt the delivery of
the essential human services that the City has purchased for its residents. /d. at 2-4, 16-17.

DC 37 thus seeks to intervene in this case to assist in the defense of Local Law 87,
including on the ground that the City’s pursuit of uninterrupted service is a proprietary objective
that is not preempted by the National Labor Relations Act (“NLRA”). That motion is addressed
to this Court’s discretion under Rule 24(b), which contemplates permissive intervention where a
proposed intervenor will promote development of the factual record and fair adjudication of the

underlying legal issues, as we previously explained. DC 37 Mem. 7-9, 15-17. The initial
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demonstration of DC 37’s potential to assist in the fair adjudication of this case is DC 37’s
proposed opposition to HSC’s motion for a preliminary injunction, which the parties are in the
process of briefing.! Even on the accelerated schedule of a preliminary injunction motion, that
proposed opposition appends examples of labor-peace agreements and evidence of the potential
for labor strife in the human services sector, along with thorough briefing of the issues.

In its angry opposition to DC 37’s motion, HSC attacks the legitimacy of DC 37’s
interest in Local Law 87 in light of NLRA preemption doctrine. HSC adds that the City is an
adequate defendant and that DC 37’s participation would prejudice HSC. Those arguments
misunderstand both NLRA preemption and the law of permissive intervention, as shown below.

L HSC’s attack on DC 37’s interest in the validity of Local Law 87 misunderstands
NLRA preemption and ignores the record.

HSC expends pages of its opposition on the merits of its claim that Local Law 87 is
preempted by the NLRA. Much of that argumentation is beside the point, because “an
application to intervene cannot be resolved by reference to the ultimate merits of the claims
which the intervenor wishes to assert following intervention.” Brennan v. N.Y.C. Bd. of Educ.,
260 F.3d 123, 129 (2d Cir. 2001) (internal quotation marks omitted). This reply thus focuses on
what matters: To the extent HSC argues that NLRA preemption doctrine undermines DC 37’s
interest in the validity of Local Law 87, we explain below in Part A that HSC misunderstands
that doctrine. In Part B, we briefly address HSC’s peculiar assertion that DC 37’s representation
of public employees somehow nullifies its interest in the 25,000 employees of private non-profits

that it also represents, to say nothing of the other private employees seeking to join DC 37.

I'DC 37 has served a copy of that proposed opposition on HSC, along with a motion for leave to
file it if DC 37 is permitted to intervene. Pursuant to this Court’s Bundling Rule, DC 37 will file
those papers once briefing is complete. DC 37 has consented to HSC’s request to extend HSC’s
time to serve its opposition to April 13, 2022.
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A. HSC’s motion begins with the proposition that DC 37’s advocacy for Local Law 87,
along with some selected quotes from City policymakers, establishes that the ordinance seeks to
“empower][] City union leaders at the expense of employers” in violation of federal labor law,
rather than pursue the City’s interest in the uninterrupted delivery of the services it has
purchased. Pl.’s Mem. Opp. Mot. Permissive Intervention (“HSC Opp.”) 1. DC 37’s
participation in the case and its support for Local Law 87, HSC continues, “undermines any
‘market participant’ defense” under Building & Construction Trades Council v. Associated
Builders & Contractors (“Boston Harbor™), 507 U.S. 218 (1993). HSC Opp. 9. Those
contentions profoundly misunderstand the market participant doctrine.

i. As the Supreme Court held in Boston Harbor, government conduct is not preempted by
the NLRA when the government “acts as a proprietor,” not a regulator. 507 U.S. at 229. In
applying that rule, the unenacted sentiments of City policymakers—Iet alone of DC 37—have no
bearing on whether allegedly preempted conduct is regulatory. As the Seventh Circuit has
explained, “[f]ederal preemption doctrine evaluates what legislation does, not why legislators
voted for it or what political coalition led to its enactment.” N. Ill. Chapter of Assoc. Builders &
Contractors v. Lavin, 431 F.3d 1004, 1007 (7th Cir. 2005).

Indeed, in Lavin, the Seventh Circuit held that an Illinois law requiring recipients of
subsidies for renewable-fuel plants to enter into collective-bargaining agreements with unions—
far more than Local Law 87 does here—was not regulation preempted by the NLRA, even “[i]f
(as seems likely) Illinois has taken the approach in th[e] law because state officials want to assist
organized labor.” Id. at 1007. The Court likened Illinois’ conduct to the circumstances the
Supreme Court considered in Boston Harbor, which held that the NLRA did not preempt a state

government’s proprietary action even where “there can be little doubt that [the government]
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wanted to shower benefits on workers who were the incumbents’ political supporters.” Id.

The Second Circuit endorsed that same approach in Building Industry Electrical
Contractors Association v. City of New York, 678 F.3d 184 (2d Cir. 2012). There, it affirmed the
dismissal of a complaint challenging as preempted by the NLRA the City’s insistence on
contracting with firms that executed collective-bargaining agreements with a specific union that
“incorporate[d] favorable terms” for that union. 678 F.3d at 186. The plaintiff in that case sought
reversal on the ground that “the City was motivated . . . not by efficiency, but by political
cronyism” of a favored union, which raised “an issue of material fact” over the City’s motivation
that supposedly “rendered dismissal inappropriate.” Id. at 188, 191. The Second Circuit
disagreed, explaining that the plaintiff “misapprehends . . . the means for determining
governmental purpose.” Id. at 191. Citing Lavin, the Court reasoned that,

when a court assesses whether a governmental policy has a regulatory purpose, it

looks primarily to the objective purpose clear on the face of the enactment, not to

allegations about individual officials’ motivations in adopting the policy. We will

not search for an impermissible motive where a permissible purpose is apparent.

Id. at 191. Seemingly every other Court of Appeals to have considered the issue agrees.? And for

good reason: That approach both respects legislative autonomy and recognizes that “it is difficult

2 Airline Serv. Providers Ass’'n v. Los Angeles World Airports, 873 F.3d 1074, 1082 n.7 (9th Cir.
2017) (although plaintiff argued that a union’s lobbying for an allegedly preempted government
practice “demonstrate[ed] a pro-union motivation for its adoption. . . . such motive does not
matter to the preemption analysis”); Johnson v. Rancho Santiago Cmty. Coll. Dist., 623 F.3d
1011, 1026 (9th Cir. 2010) (same, because “congress did not intend for the NLRA’s . . .
preemptive scope to turn on state officials’ subjective reasons for adopting a regulation or
agreement”); HERE Local 57 v. Sage Hosp. Res., LLC, 390 F.3d 206, 216 n.7 (3d Cir. 2004)
(“We do not believe . . . that Boston Harbor and its progeny require a factual investigation into
the particular subjective motives of the relevant government agency . . . . We see the test as
objective, based on the language and probable effect of the state ordinance or specification.”);
see also Legal Aid Soc’y v. City of New York, 114 F. Supp. 2d 204, 237 (S.D.N.Y. 2000) (“To
accept the [plaintiff’s] contention would produce the anomalous result that the same actions,
undertaken by different state actors with different subjective motivations, would yield different
results under NLRA preemption analysis.”).



Case 1:21-cv-11149-PGG Document 36 Filed 04/08/22 Page 9 of 15

to discern officials’ motives given the complex workings of government,” among other virtues.
Bldg. Indus., 678 F.3d at 191.

Once HSC’s misunderstanding is corrected, many of its objections to DC 37’s interest in
this case fall away. Because NLRA preemption turns on the text and likely effect of Local Law
87, not the subjective motivations of those who enacted it, HSC is wrong to suggest that DC 37’s
advocacy for Local Law 87 somehow vitiates the City’s proprietary interest in ensuring that the
essential human services it purchases are delivered without being disrupted by labor strife. HSC
Opp. 16. HSC is also wrong to emphasize, repeatedly, the comments of City policymakers and
DC 37 in advocating for that law. HSC Opp. 1, 9, 16. And, because NLRA preemption analysis
is objective, not subjective, HSC’s assertion that “DC37 can offer nothing about the City’s
intention in enacting Local Law 87,” is entirely irrelevant. HSC Opp. 11.

Finally, HSC is wrong that “DC37 does not have a legally cognizable interest in the
subject matter of this litigation.” /d. HSC offers no authority to support that contention, which is
contradicted by the leading case on the market-participant doctrine under the NLRA. Indeed, in
Boston Harbor, the Building and Construction Trades Council, a labor organization, was the lead
petitioner, giving the case its full name: Building & Construction Trades Council v. Associated
Builders & Contractors. That union’s petition, joined by other public and private parties,
convinced the Supreme Court that the challenged government action was proprietary, not
preempted regulation. 507 U.S. at 227, 232. Just as the union in Boston Harbor had a cognizable
interest in standing beside the government to assert the government’s proprietary interests, DC

37 has a cognizable interest in doing so here.?

3 Accord, e.g., Bldg. Indus., 678 F.3d at 192 (affirming City conduct as proprietary where a labor
organization served as defendant alongside the City); Sage Hosp., 390 F.3d at 210, 218
(permitting union to assert municipality’s proprietary interest in requiring hotelier to execute

5
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ii. HSC claims that DC 37’s interest in the operation of Local Law 87 “undermines any
‘market participant’ defense since DC37’s [sic] papers argue that the Law will benefit unions
(not the City).” HSC Opp. 9. Again, HSC misunderstands the doctrine it invokes.

Whenever a proprietor acts in the market economy, it must necessarily benefit other
market participants. An employer benefits its employees with compensation to induce them to
work, just as a lender that conditions its provision on a mortgage on the homeowner’s purchase
of property insurance benefits the insurer. The distribution of such benefits is a necessary feature
of exchange in a market economy and, indeed, the cornerstone of contract law. See, e.g.,
Restatement (Second) of Contracts § 71 (1981) (defining contractual consideration).

The market-participant doctrine recognizes that economic reality. In Boston Harbor, for
example, the Supreme Court held that a state government pursued its proprietary interests in the
efficient completion of a project by insisting that its contractors execute collective-bargaining
agreements providing for a host of union benefits, including “recognition of [a specific union

99 ¢¢

union] as the exclusive bargaining agent for all craft employees,” “union-security provisions
compelling [all employees] to become union members,” and “the primary use of [the union’s]
hiring halls,” among other obligations. Boston Harbor, 507 U.S. at 221-22; accord, e.g., Bldg.
Indus., 678 F.3d at 186 (affirming as not preempted similarly substantial benefits to unions in
City contracting-requirement that advanced City’s proprietary interest).

The objective of Local Law 87—a union-contractor agreement to avoid disrupting

delivery of services the City has purchased—is far more modest. Even if that modest

requirement arguably “gives labor unions a powerful bargaining chip” in their dealings with

neutrality agreement with the union where hotelier claimed that agreement was void because it
was secured in violation of NLRA preemption doctrine).

6
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employers, that incidental effect does not transform permitted proprietary action into proscribed
regulation, as the Ninth Circuit has held. Airline Serv., 873 F.3d at 1082; see also Lavin, 431
F.3d at 1007. If it did, then Boston Harbor and its progeny were all wrongly decided.

Recognizing DC 37’s interest in the validity of Local Law 87 thus does nothing to
undermine the City’s pursuit of its proprietary interest in that law, as HSC wrongly asserts. That
is particularly so because, as DC 37 has explained, its interest overlaps with the City’s
proprietary interest. DC 37 Mem. 12. Indeed, Local Law 87 itself protects DC 37’s interest in the
law, permitting interested parties, like DC 37, to submit verified complaints of noncompliance
for the Comptroller to investigate, as appropriate. N.Y.C. Admin. Code § 6-145(f)(1).

A similar defect mars HSC’s efforts to distinguish the cases DC 37 cited in its initial
memorandum on the grounds that intervention is restricted only to “the intended beneficiaries of
the laws at issue.” HSC Opp. 16 (emphasis added). But none of those cases distinguished
between “intended” and incidental beneficiaries of challenged statutes. Instead, they stand for the
broader proposition that, “in cases challenging various statutory schemes as unconstitutional or
as improperly interpreted and applied, the courts have recognized that the interests of those who
are governed by those schemes are sufficient to support intervention.” 7C Wright & Miller, Fed.
Prac. & Proc. § 1908.1 (3d ed.). And there can be no doubt that Local Law 87 affects unions like
DC 37; the statute expressly contemplates that such unions will negotiate and execute labor
peace agreements with human service contractors.

B. Apart from HSC’s misunderstanding of the substantive law, its opposition also
denigrates DC 37’s interest in Local Law 87 because “it represents individuals employed directly
by the City and does not primarily represent employees of private nonprofit entities.” HSC Opp.

2-3 (internal citation omitted). That contention ignores the fact that, since unifying with District



Case 1:21-cv-11149-PGG Document 36 Filed 04/08/22 Page 12 of 15

Council 1707 in 2019, DC 37 has represented 25,000 private employees who work for non-
profits that provide human services, often under contract with the City. C. Kekacs Decl. Ex. A
(§ 1,92) (ECF No. 21)).*

To the extent HSC means to suggest that DC 37’s interest in human services employees
is pretextual, the record rebuts that insinuation. As recently as October 2021, for example, DC 37
was recognized as the collective-bargaining representative of some 250 employees of an
organization that provides services to the City’s homeless population. /d. § 1,9 3. And DC 37
has appended to its proposed opposition to HSC’s motion for a preliminary injunction two labor
peace agreements that it has negotiated with private human services employers in the past six
months. Ltr.-Mot. Leave File Proposed Opp., Ex. C (R. Lovaglio-Miller Decl. Exs. H, J).

IL. The adequacy of the City’s representation does not preclude permissive
intervention.

HSC devotes pages of its brief to proving that DC 37 has not overcome the presumption
that the City, which shares DC 37’s objective of safeguarding Local Law 87, is an adequate
representative. HSC Opp. 19-24. But DC 37 candidly admitted as much in its opening
memorandum. DC 37 Mem. 17. As we explained then and reiterate now, however, this Court
retains the discretion to grant permissive intervention in that circumstance, as many recent

decisions in this Circuit confirm. Id. at 17-18 & 18 n.11 (collecting cases).® That is particularly

4 Even before that unification, DC 37 represented thousands of private employees at non-profit
cultural institutions across the city. See, e.g., A Strong Voice for NYC Museum and Culture
Workers, available at https://www.culturalworkersunited.org/a-strong-voice-for-nyc-museum-
and-culture-workers/ (last accessed April 5, 2022).

3> HSC cites a string of Second Circuit decisions establishing the unremarkable proposition that a
district court hardly abuses its discretion when it denies permissive intervention where a named
party provides adequate representation. HSC Opp. 19-20 (citing, e.g., Floyd v. City of New York,
770 F.3d 1051 (2d Cir. 2014)). Indeed, “‘[a] denial of permissive intervention has virtually never
been reversed.’” Floyd, 770 F.3d at 1062 n.38 (quoting Catanzano v. Wing, 103 F.3d 223, 234
(2d Cir. 1996)). But it is fallacy to infer from those decisions, as HSC insists, that where “the

8
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true where, as here, a proposed intervenor’s participation “‘will assist in the just and equitable
adjudication of any of the issues between the parties.”” New York v. HHS, 2019 WL 3531960, at
*6 (S.D.N.Y. Aug. 2, 2019) (quoting United States v. NYC Hous. Auth., 326 F.R.D. 411, 418
(S.D.N.Y. 2018)). Here, DC 37 can aid the court’s understanding of the issues before it by
augmenting the record with examples of labor-peace agreements and evidence of the potential
for labor strife in the human services sector in the City and the tristate region, as it has done in its
proposed opposition to HSC’s motion for a preliminary injunction.

III.  HSC will suffer no cognizable prejudice if DC 37 participates in this case.

HSC claims that DC 37’s participation in this case will prejudice it because “multiplying
the parties opposing HSC will place a great burden” on HSC. HSC Opp. 24. But the “bare
requirement to respond to legal argument from one additional party does not amount to undue
prejudice.” Harrison v. Fireman'’s Fund Ins. Co., 2011 WL 3241452, at *4 (D. Md. July 28,
2011).5 HSC’s desire to proceed against fewer adversaries “speaks to Plaintiff’s preference to
avoid intervention in general and does not claim specifically that the timing of this motion has
caused it prejudice.” Allco Fin. Ltd. v. Etsy, 300 F.R.D. 83, 86 (D. Conn. 2014). As the Ninth
Circuit recently explained, the fact that a party might face additional briefing and arguments, “is
a poor reason to deny intervention.” W. Watersheds Project v. Haaland, 22 F.4th 828, 839 (9th
Cir. 2022). To the contrary, the prospect that an intervenor “might raise new, legitimate

arguments is a reason to grant intervention, not deny it.” /d.

purported interest of a proposed intervenor is already adequately represented, even permissive
intervention should be denied.” HSC Mem. 19 (emphasis added).

6 See, e.g., Franconia Minerals (US) LLC v. United States, 319 F.R.D. 261, 268 (D. Minn. 2017)
(“[A]lthough Plaintiffs are in some sense correct that adding a new defendant will naturally
increase the burden on the original litigants in terms of new filings and new seats ‘at the table,’
that alone is insufficient to warrant denial of the motion to intervene.”).

9
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Nor is HSC prejudiced, as it insists, by DC 37’s proposed opposition to HSC’s motion for
a preliminary injunction, which DC 37 served on HSC on the same date that the City served its
opposition. Indeed, a proposed intervenor’s conditional participation in a case pending resolution
of its motion to intervene ordinarily reduces the possibility of prejudicial delay, which is why
DC 37 served its proposed opposition. See, e.g., Miller v. Silbermann, 832 F. Supp. 663, 670
(S.D.N.Y. 1993) (proposed intervenors’ discovery requests and participation in court conferences
pending resolution of intervention motion reduced prejudice). Where, as here, would-be
intervenors “have filed their proposed responses to Plaintiff’s pending motions for preliminary
injunction,” that courtesy “giv[es] Plaintiffs notice and opportunity as to their arguments in
opposition, addressing the prejudice concerning Plaintiffs,” even if those plaintiffs would “hav|e]
to address additional arguments in response to their pending motions” for preliminary relief.
Kobach v. United States Election Assistance Comn’n, 2013 WL 6511874, at *3 (D. Kan. Dec.
12,2013).7
CONCLUSION
For the reasons stated above and in DC 37’s initial memorandum of law, we ask that the

Court grant its motion to intervene permissively in this matter.
Dated: April 8, 2022

/s/ Richard F. Griffin, Jr.

Caitlin Kekacs (Bar No. 4999926)

Richard F. Griffin, Jr.*

Leon Dayan*

Joshua A. Segal*
BREDHOFF & KAISER, P.L.L.C.

" Even if there were any prejudice associated with DC 37’s participation in the preliminary
injunction proceedings, then that would be an argument to deny its motion for leave to file its
proposed opposition—or impose other conditions on its participation, 7C Wright & Miller, Fed.
Prac. & Proc. § 1922 (3d ed.) (describing judicial power to impose conditions on permissive
intervention)—not to deny intervention altogether.

10
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