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INTRODUCTION

Plaintiff Human Services Council of New York (“HSC”’) submits this memorandum of
law in opposition to the motion of labor union District Council 37 (“DC37”), under Federal Rule
of Civil Procedure (“FRCP”) 24(b)(1)(B), for permissive intervention. The motion should be
denied.

HSC’s Complaint alleges, among other things, that New York City Local Law 87 of 2021
(“Local Law 87” or the “Law”) is preempted by federal labor law, including the National Labor
Relations Act (the “NLRA”), because Local Law 87 seeks to regulate labor relations. The
Complaint also alleges that Local Law 87 was the brainchild of DC37, the union that represents
workers employed by defendant City of New York (the “City”). See Complaint (ECF Dkt. 1) 9
7, 24; see also id. 9922, 23. Indeed, when the Law was passed, DC37 announced that it was
“deeply involved in drafting” Local Law 87. See District Council 37 Press Release, dated

August 18, 2021, at https://www.dc37.net/news/newsreleases/2021/nr8 18. (“DC37 Press

Release™). Similarly, when then-Mayor de Blasio signed the Law, he thanked DC37’s Executive
Director “for [his] partnership,” and a City Council Member expressed “grat[itude] for the
advocacy of DC 37 in making this happen.” Id.

DC37’s clear aim in drafting and advocating for Local Law 87 was to benefit itself by
empowering City union leaders at the expense of employers. It hailed Local Law 87 as designed
to “afford[] workers the ability to organize without interference from their employers,” and as
“represent[ing] a sea change in how labor unions can proceed in organizing and developing
collective bargaining agreements.” /d. Indeed, Local Law 87 has nothing to do with “labor
peace” or “neutrality,” and gives union leaders the power to stop the delivery of social services,
and will undoubtedly give DC37 more power in its collective bargaining with the main employer

that it deals with, the City. While DC37 now claims to be motivated by a desire to provide
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information to the Court, its actual purpose in intervening is to continue its effort to expand
union power, in violation of the NLRA. (See Declaration of Claude M. Millman, dated March
25,2022 (“Millman Decl.”) qq 6, 14-15.)

Recognizing the legal problems in acknowledging that a union representing government
employees drafted a law that the City now wants to mischaracterize as a continuity measure for
privately-contracted social services, the City has, in its Answer, denied that DC37 was involved
in drafting Local Law 87 (Answer, ECF Dkt. 14, 99 7, 24), and DC37 now elides its role as the
statute’s drafter in its motion papers. Neither DC37 nor the City want to admit, in this lawsuit,
that DC37 was the architect of Local Law 87 because that would illustrate how Local Law 87 is
preempted by the NLRA. The NLRA permits a state or local law, like Local Law 87, which
alters the careful balance Congress struck between union’s, employees’ and employer’s rights
under the NLRA, only in limited circumstances where the law benefits a local authority acting in
the role of a private market participant purchasing ordinary services. If a law, like Local Law 87,
instead represents the local authority’s attempt to set policy about the relation between unions
and employers, it is preempted by the NLRA’s preclusive authority over labor relations. DC37
trumpeted City Council Members’ statements that the Law “makes it easier for employees at
social services organizations to unionize.” See DC37 Press Release. Those statements are
shorthand for limiting an employers’ rights protected by the NLRA to advocate against
unionization or against a particular union, limitations that are preempted by federal law. Local
Law 87 does not benefit the City as a market participant, but instead promotes the de Blasio
Administration and DC37’s desire to enshrine New York City as “a union town.” /d.

DC37’s motion also avoids the fact that it represents individuals employed directly by the

City (Millman Decl. § 13), and does not primarily represent employees of private nonprofit
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entities, like HSC’s members, who provide human services to the City’s neediest residents.
(Millman Decl. 4 13). It cites to no significant organizing efforts directed at the HSC nonprofit
members. Consistent with its representation of City government workers, DC37’s historical
position has been that the City should not “contract out” work, which DC37 contended should be
performed by City employees (Millman Decl. 9 14-17). DC37 now sees that it can use Local
Law 87 to a) exercise leverage over whether and how the City contracts with nonprofits that
provide human services, and b), if necessary, increase its membership by seeking to organize
non-City employees (which it claims it intends do). Under the Law, union leaders largely
control City human services contracts, because a human services provider contracting with the
City must submit to the City an attestation, signed by a union official, that it has entered into a
union agreement or is working towards that end — or be in material breach of its contract.

DC37’s motion for permissive intervention under FRCP 24 to “defend the validity of
Local Law 87 (DC37 Mem. at 1) should be denied because (1) DC37 has no legitimate interest
in this action that warrants intervention; (ii) the City can adequately present any defense to the
validity of Local Law 87; and (ii1) DC37’s intervention will prejudice HSC by potentially
delaying a decision on its preliminary injunction motion, burdening HSC’s prosecution of this
action, and interfering with any settlement discussions between HSC and the City (the latter
being one of DC37’s expressed purposes for seeking to intervene). (DC37 Mem. at 19).

BACKGROUND

A. HSC’s Lawsuit Challenging Local Law 87

HSC filed its Complaint on December 29, 2021. HSC’s lawsuit challenges Local Law
87, among other reasons, because it is preempted by federal labor relations laws, including the
NLRA. (Complaint, 99 2, 10, 40-41, 52-55.)

HSC is a nonprofit business association in New York City, whose 170 members include

3
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not-for-profit organizations that provide essential human services to the City’s needy (a “City
service contractor’”). Those services include “day care, foster care, home care, health or medical
services, housing and shelter assistance preventive services, youth services, [and] the operation
of senior centers[.]” Local Law 87 Preamble, Summary. The City contracts with human
services providers for approximately $6 billion in services each year, and many City service
contractors’ operating budgets are partially funded through City contracts. (Complaint, 9 11-
12.)

Local Law 87 empowers union leaders, not City elected leaders, to control whether and
which human services contractors will deliver services to the millions of City residents in need.
The Law requires human service providers that contract with the City to enter into so-called
“labor peace agreements” with labor unions or risk having their contracts terminated. To be clear
upfront, HSC is not in any way anti-union; it is pro-worker and has a long history of advocating
for fair pay for human services workers who support the City’s neediest residents. (Complaint 9|
13, 22; Millman Decl. 9 10-12). But Local Law 87 grants union leaders de facto veto power
over who will obtain or retain a City human services contract (“City service contract”). In
soliciting a City service contract, a human services provider must state that it will comply with
the Law. Thereafter, the Law inserts union leaders into the City government contracting
procurement process by requiring a City service contractor to submit to the City attestations,
signed by a labor union leader, stating that the contractor has entered into a “labor peace
agreement” with a union or that negotiations have “not yet been concluded.” Local Law
87/N.Y.C. Admin. Code § 6-145(b) (1) and (b) (2). As discussed in the Complaint, a union
leader can unilaterally withhold the union’s signature without having to give any reason and

without any consequence to the union, and a union leader can misuse this power in any number
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of ways to control, or even stop, work on a City contract. (Complaint, [ 27-32, 34-40.) In
addition, a union leader may trigger a mandatory investigation of a City service contractor by
submitting a complaint to the City comptroller under the Law’s enforcement provisions, and
potentially cause the nonprofit City service contractor to lose its City contracts and funding.
(Complaint, 9 38.)!

On February 18, 2022, HSC served a preliminary injunction motion on defendant City.
Its motion papers demonstrate that prompt relief is needed because HSC’s members and the City
are poised to process paperwork for hundreds of human services contracts that will be effective
on July 1, 2022, the first day of the City’s new Fiscal Year. The preliminary injunction motion is
currently scheduled to be fully briefed by April 8, 2022.

B. DC37’s Purported Defense to Preemption

DC37 contends that it wants to intervene in order to assert a “market participant” defense

(that the City will presumably also assert) to HSC’s NLRA preemption claim (DC37 Mem. at

! Local Law 87 also requires an agreement between a nonprofit and a union providing that
both parties, and the union’s members, will “refrain from actions intended to or having the effect
of interrupting” services that the nonprofit provides, in direct contravention of the NLRA’s
protection of both employers’ and employees’ rights to oppose or support unionization. DC37
analogizes to similar provisions in contracts between the City and unions, like DC37, that
represent municipal employees (DC37 Mem. at 3), but there is a world of difference between the
City’s ability to impose requirements on a union that represents public employees under a
contract with a City agency, and the City’s requirement under Local Law 87 that private
nonprofit human services providers enter into agreements that curtail their, and their employees’
rights under the NLRA. DC37 asserts that the Law “aids DC 37 in better serving the interests of
the professionals it represents or seeks to represent” via labor peace agreements that ensure that
these “professionals may continue to render essential services without fear that their union
activity might lead to interruption of those services.” (DC37 Mem. at 12-13.) This is a fancy
way of saying that individual employees of human services providers would be able to engage in
NLRA activity, but the providers themselves would not. Under the NLRA, employers’ rights
include the right to, for example, lock out employees. This is not to say that HSC’s members
have ever done so or wish to do so; they have not and have worked tirelessly over many decades
to provide continuous human services to City residents, even when the City fails to pay them.
(Millman Decl. 9 10-12).
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16-17). It is hard to understand why a union (as opposed to the City) would need to present the
defense that the City enacted the Law as a “market participant,” since market participation has
nothing to do with whether a local law is beneficial to unions or unionization, and any such
defense should consider whether the Law serves the City in a role as purchaser of ordinary,
private services in the marketplace.

The NLRA is a sweeping federal scheme to regulate labor relations between employers,
employees, and unions. Congress established a “comprehensive” and “complicated legislative
scheme” under which “the States as well as the federal courts must defer to the exclusive
competence of the NLRB if the danger of state interference with national policy is to be
averted.” International Longshoremen’s Ass’n, AFL-CIO v. Davis, 476 U.S. 380, 381 (1986).
The NLRA preempts state and local laws that attempt to regulate labor relations between private
employers like HSC’s members, their employees, and unions.

Under what is known as Garmon preemption, the NLRA preempts state and local
government efforts to regulate conduct that is either protected or prohibited by NLRA Sections 7
and 8, which govern, among other things, employee rights to support or oppose union organizing
efforts, and, conversely, employers’ rights to campaign against unionization of their employees.
San Diego Bldg. Trades Council, Millmen’s Union, Local 2020 v. Garmon, 359 U.S. 236, 245
(1959). This is exactly what Local Law 87 does, and therefore falls under Garmon preemption.

Under what is known as Machinists preemption, state and local governments may not
regulate or interfere with labor relations matters that Congress intended to leave unregulated by
the NLRA and intended instead to be “controlled by the free play of economic forces.” Lodge 76,
Intern. Ass’n of Machinists and Aerospace Workers, AFL-CIO v. Wisconsin Employment

Relations Comm’n, 427 U.S. 132, 140 (1976). Local Law 87 runs afoul of Machnists as well.
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DC37 contends that Local Law 87 can escape these two preemption doctrines if it can be
shown that the City is acting as a “market participant” and, in that role, is requiring labor-related
provisions in contracts with private contractors, for the limited purpose of ensuring efficient and
uninterrupted delivery of services under those individual contracts. Put differently, DC37 wants
to argue that the City is not trying to regulate labor relations and is not trying to benefit a union
or its members, but is instead trying to maximize the City’s interest in ordinary services it
purchases from a particular private contractor. See Bldg. & Const. Trades Council of Metro.
Dist. v. Associated Builders & Contractors of Massachusetts/Rhode Island, Inc., 507 U.S. 218,
229 (1993).

Local Law 87, however, is preempted by the NLRA because its purpose is to benefit
unions and implement a pro-union policy. The City has no “market participant” defense because
this defense applies only when a local authority is acting as “market participant with no interest
in setting policy” affecting labor relations. Bldg. & Const. Trades Council of Metro. Dist., 507
U.S. at 229. See also Wisconsin Dept. of Industry, Labor and Human Relations v. Gould, Inc.,
475 U.S. 282 (1986) (a state or municipality cannot use its spending power as a pretext for
regulating labor relations, which is preempted by the NLRA); Bldg. Indus. Elec. Contractors
Ass'n v. City of New York, 678 F.3d 184, 189 (2d Cir. 2012) (the “market participant exception”
does not allow a state to “use its spending power to regulate labor,” and “a state law or contract
with profound effects outside of the state’s market interest in the transaction would be
preempted” by NLRA).

In a case almost identical to this, a county ordinance was preempted by the NLRA when
it required “firms that have contracts with the County for the provision of transportation and

other services for elderly and disabled County residents to negotiate ‘labor peace agreements’



Case 1:21-cv-11149-PGG Document 37 Filed 04/08/22 Page 12 of 30

with any union that wants to organize employees who work on County projects.” Metro.
Milwaukee Ass’'n of Commerce v. Milwaukee County, 431 F.3d 277, 277-78 (7th Cir. 2005). The
market participant defense did not apply “when [as in this case, a local government] does not
have to hire a particular contractor,” because “the spending power of [a local government] may
not be used as a pretext for [generally] regulating labor relations” through conditions on all
prospective contracts. Id. at 278-79. In Metro. Milwaukee, the county could not “condition
payment to [a prospective contractor] on his agreeing to submit to a scheme that the state [sic]
considers an improvement over the [NLRB],” id., which is precisely what Local Law 87 does.
The defense does not apply unless the local government is acting as a “market participant with no
interest in setting policy” affecting labor relations. Bldg. & Const. Trades Council of Metro.
Dist., 507 U.S. at 229 (emphasis added). See also Wisconsin Dept. of Industry, Labor and
Human Relations v. Gould, Inc., 475 U.S. 282 (1986) (a state or municipality cannot use its
spending power as a pretext for regulating labor relations, which is the exclusive purview of the
NLRA); Bldg. Indus. Elec. Contractors Ass'n v. City of New York, 678 F.3d 184, 189 (2d Cir.
2012) (the “market participant exception” does not allow a state to “use its spending power to
regulate labor,” and “a state law or contract with profound effects outside of the state’s market
interest in the transaction would be preempted”).

Among other things, Local Law 87 runs afoul of Metro. Milwaukee’s concern about
“spill-over effects.” Local Law 87’s requirement that a City service contractor submit to the City
an attestation signed by a union that it has entered or is in the process of entering into a “labor
peace agreement,” spills over into other areas of those contractors’ operations, because these
required agreements are “bound to affect the contractor’s labor relations even when [its]

contracts are with [private entities].” Metro. Milwaukee, 431 F.3d at 279. “It would hardly be
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feasible for [HSC’s members] to segregate their workforces, with one part governed by labor-
peace agreements and the other not even though the two groups of workers would be doing
identical work, just for different customers.” Id. As a result, “disputes arising out of the private
contracts, though unrelated to any spending or procurement activity of [the City], are in fact
regulated by the labor-peace agreements and therefore made subject to [the City’s] philosophy of
labor relations” id., which philosophy is, of course, preempted by the NLRA. The exact same
reasoning applies here.

As the law discussed above shows, DC37’s effort to intervene, if anything, actually
undermines any “market participant” defense since DC37’s papers argue that the Law will
benefit unions (not the City) by helping labor leaders unionize employees of private nonprofits
working with the City (DC37 Mem. at 1, 5-7, 9, 12-13, 18). Indeed, DC37 has hailed Local Law
87 as designed to empower unions to unionize employees of private nonprofits contracting with
the City, by effectively muzzling those private employers from presenting to their employees
reasons against unionization. Similarly, when then-Mayor de Blasio signed Local Law 87 into
law, he described it as “ensur[ing] that New York City remains a union town.” (Millman Decl. §
6). The Law’s purpose to benefit unions or unionization is not confined to a specific project or
projects under a human services provider’s contract with the City, and has significant
extracontractual effects on City service contractors’ relations with their employees and with
unions, an indicator the Law has a regulatory rather than a proprietary motivation. Bldg. Indus.
Elec. Contractors Ass 'n v. City of New York, 678 F.3d 184, 189 n.2 (2d Cir. 2012). This
precludes a “market participant” defense, which is confirmed by the fact that private parties
contracting for services would not normally have any interest in benefitting unions. Contrary to

DC37’s contentions, its intervention does not add to any “market participant” defense that the
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City may decide to assert.
ARGUMENT

DC37’S MOTION FOR PERMISSIVE INTERVENTION SHOULD BE DENIED

DC37 cannot satisfy the Second Circuit’s standards for permissive intervention. “To be
granted intervention as of right or by permission, ‘an applicant must (1) timely file an
application, (2) show an interest in the action, (3) demonstrate that the interest may be impaired
by the disposition of the action, and (4) show that the interest is not protected adequately by the
parties to the action.”” Floyd v. City of New York, 770 F.3d 1051, 1057 (2d Cir. 2014) (citation
omitted). The Second Circuit has “underscored that a ‘[f]ailure to satisfy any one of these four
requirements is a sufficient ground to deny the application,”” even when the applicant seeks
permissive intervention. /d. (brackets and emphasis in original) (citation omitted).

A. DC37 Has No Interest That Requires Protection Through Intervention

DC37’s motion to intervene should be rejected because it does not have a legally
cognizable interest in this lawsuit. Indeed, DC37 cannot be an intended beneficiary of Local
Law 87 if, as DC37 contends, the law is saved from preemption by the “market participant”
exception to NLRA preemption.

In Floyd (supra), the Second Circuit affirmed the denial of police unions’ motion for
either mandatory or permissive intervention in a suit over the constitutionality of “stop and frisk”
laws, stating that for both “intervention as of right or by permission” an intervenor must have “an
interest in the action” that “it can demonstrate may be impaired by the disposition of the action.”
770 F.2d at 1057. The Court made it clear that, even with motions for permissive intervention,
“for an interest [of a potential intervenor] to be ‘cognizable’ under Rule 24, it must be ‘direct,
substantial, and legally protectable.”” 770 F.3d at 1060 (citation omitted). Because the unions

“had submitted no evidence to substantiate their claims” that the suit or its settlement thereof

10
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would harm their members, the district court properly denied intervention. Id. at 1061. See also
United States v. City of New York, 198 F.3d 360, 365 (2d Cir. 1999) (affirming denial of either
permissive or mandatory intervention when proposed intervenor lacked “direct, substantial, and
legally protectable” interest in the enforcement of the statute at issue, and its interest was
therefore “only collaterally related to the subject matter” of the action).

DC37 cannot identify an interest that meets the standard of Floyd. Accordingly, the
motion should be denied.

1. DC37’s View On “Market Participation” Is Not An “Interest”

DC37’s brief focuses on its purported interest in the “market participant” defense that it
expects the City will raise. In fact, DC37 has nothing meaningful to add to that issue. That
defense would raise the question of whether the City acted as a market participant or acted to set
policy when it promulgated Local Law 87. DC37 can offer nothing about the City’s intention in
enacting Local Law 87.

Because the “market participant” defense is the only defense that the City is likely to
assert against HSC’s claim of NLRA preemption, it necessarily follows that DC37 does not have
a legally cognizable interest in the subject matter of this litigation. Courts have repeatedly held
that when a local authority — not a third party like DC37 — invokes the “market participation”
exception it must show that it was acting to further its own economic interests. See Bldg. &
Const. Trades Council of Metro. Dist. v. Associated Builders & Contractors of
Massachusetts/Rhode Island, Inc., 507 U.S. 218, 231 (1993) (to invoke market participant
defense, state must show it was pursuing its own “purely proprietary interests”); Healthcare
Ass'n of New York State, Inc. v. Pataki, 471 F.3d 87, 109 (2d Cir. 2006) (recognizing that to
invoke market participant defense, state must show that the challenged action “reflect[s] the

[state] entity's own interest in its efficient procurement of needed goods and services”); Metro.
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Milwaukee Ass'n of Com. v. Milwaukee Cty., 431 F.3d 277, 278 (7th Cir. 2005) (for purposes of
market participant defense, “if the state is intervening in the labor relations just of firms from
which it buys services, and it is doing so in order to reduce the cost or increase the quality of
those services . . . there is no preemption,” because “[t]he state has the same interest as any other
purchaser in imposing conditions in contracts with its sellers that will benefit the state in its
capacity as a buyer, as distinct from enforcing or modifying the NLRA”) (emphasis added).
DC37 can offer nothing helpful on the issue of whether the City was acting to further its own
economic interests in promulgating Local Law 87.

Since DC37 says that the only way that Local Law 87 can survive NLRA preemption is if
the City was acting as a “market participant” when it enacted the Law (DC37 Mem. at 16-17),
DC37’s repeated assertions about how helpful and important the Law is for unions like itself —
points made throughout DC37’s brief (see id. at 1, 5-7, 9, 12-13, 18) — do not establish a defense.
DC37 has nothing meaningful to add to the City’s defense, since Local Law 87’s benefits to
unions is the only topic on which it can even arguably opine, and that cannot promote the City’s
“market participant” defense. There is, therefore, no reason to allow DC37 to intervene. See,
e.g., Natural Resources Defense Council v. New York State Dep't of Environ. Conservation, 834
F.2d 60, 62 (2d Cir.1987) (affirming denial of permissive and mandatory motion to intervene
where proposed intervenor did not show that its interests were related to “colorable legal
defenses” asserted by state agency); City of Syracuse, NY v. Bureau of Alcohol, Tobacco,
Firearms & Explosives, 2021 WL 23326, at *4 (S.D.N.Y. Jan. 2, 2021) (denying mandatory and
permissive motion to intervene on same grounds); Great Atl. & Pac. Tea Co. v. Town of E.
Hampton, 178 F.R.D. 39, 43 (E.D.N.Y. 1998) (same).

DC37 in fact concedes that it does not have a direct and legally cognizable interest in the
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subject matter of Local Law 87, when it writes: “DC 37 seeks to protect the interest of the
professionals it represents and seeks to represent in pursuing union activity without fear of
workplace disruptions,” while the “City, by contrast, seeks to advance its proprietary interest in
securing uninterrupted service.” (DC37 Mem. at 18) (emphasis added). Pursuing union activity
can have nothing to do with the City’s claimed proprietary interest under the “market
participant” defense.

DC37 claims that it is “well situated to assist in the fair adjudication of the case ... by
developing facts pertinent to HSC’s claim of labor-law preemption” (DC37 Mem. at 2), but the
facts that determine whether Local Law 87 falls under the market participant exception to federal
preemption necessarily relate only to private services that the City may be purchasing, a subject
on which DC37, as a public employees’ union, can shed no light. Determining NLRA
preemption includes a consideration of the City’s purpose in enacting the Law, the potential
spill-over effects of the Law on the nonprofits that contract with the City, and whether Local
Law 87 is narrowly-tailored so that it affects only private services that the City is purchasing.
DC37 cannot possibly provide facts relevant to these issues.

DC37 makes other broad assertions about the sort of “facts” it is prepared to establish,
like the “burden” that negotiating a labor peace agreement may impose on unions (DC37 Mem.
at 12); the “effect” of Local Law 87 on labor unions (id. at 9); the alleged desire of employees
working for private nonprofit human service providers to unionize “without fear that their union
activity might lead to the interruption” of services (id. at 12-13); DC37’s “knowledge of the
operation of labor peace agreements” (id. at 9); and the beneficial effect that Local Law 87 will
have on DC37’s ability to serve its union members (id. at 13).

But all these alleged facts that DC37 wants to interject into this lawsuit are simply
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irrelevant to the City’s defense that Local Law 87 can be salvaged by the “market participant”
exception to federal labor law preemption. Where, as here, a proposed intervenor is trying to
inject collateral facts and issues into the litigation, permissive intervention should be denied. See,
e.g., United States v. City of New York, 198 F.3d 360, 365 (2d Cir. 1999) (affirming denial of
permissive intervention, in part because intervention “cannot be used as a means to inject
collateral issues into an existing action”); Washington Elec. Co-op., Inc. v. Massachusetts Mun.
Wholesale Elec. Co., 922 F.2d 92, 97 (2d Cir. 1990) (same); Bldg. & Realty Inst. of Westchester
& Putnam Ctys., Inc. v. New York, 2020 WL 5667181, at *7 (S.D.N.Y. Sept. 23, 2020) (denying
permissive intervention because proposed intervenor’s “claims are ultimately ‘extraneous to the
issues before the [Clourt,” and therefore may ‘unduly delay the adjudication of the rights of the
existing [P]arties to the [A]ction,” which is focused on a constitutional challenge to the [a state
statute]”) (citation omitted) (first brackets in original; last brackets added).

DC37 claims that it is “aware of, and is prepared to provide examples” of “labor peace
agreements between private employers and unions” and that it has “knowledge of the potential in
the human-services sector for disruptive labor disputes” that labor peace agreements can
allegedly prevent (DC37 Mem. at 6), but it then does not even suggest any such examples. In
any event, purported “labor peace agreements” between private employers and unions are
irrelevant to whether the City is acting akin to a private entity that enters a market to purchase
services under a contract with another private party.

But even if DC37 can provide these examples, that does not warrant making it a party to
this litigation. At most it warrants allowing DC37 to submit an amicus filing (see infra),
especially since the City, the party to this lawsuit that must defend Local Law 87, can assert and

develop purported facts about these examples on its own or by taking depositions or submitting
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affidavits of third parties, like DC37 itself. See, e.g., City of Syracuse, NY v. Bureau of Alcohol,
Tobacco, Firearms & Explosives, 2021 WL 23326, at *5 (S.D.N.Y. Jan. 2, 2021) (denying
permissive and mandatory motion to intervene where proposed intervenor’s purported interest
was already adequately represented by government; court recognized it would be better to let
proposed intervenor “participate” as “amicus curiae”); Kearns v. Cuomo, 2019 WL 5060623, at
*6 (W.D.N.Y. Oct. 9, 2019) (same); Grocery Mfrs. Ass'n v. Sorrell, 2014 WL 12644264, at *5,
*7 (D. Vt. Oct. 7, 2014) (same).

2. DC37’s Purported Interest in Service Continuity is Disingenuous

DC37’s unsupported assertion that it is interested in preventing workplace disruption
does not justify its intervention. While DC37 claims that so-called “labor peace agreements” are
needed to prevent “lockouts” or “work stoppages” by human services contractors (DC37 Mem.
at 1, 6, 16), it never alleges that there is any evidence of historical lockouts or work stoppages by
HSC members. Moreover, DC37’s picture of work stoppages is not the true dynamic of the
City’s human services sector. (Millman Decl. 44 7-12). Interruption of services is not a risk
from City service contractors, which are nonprofit organizations passionate about their mission
to provide human services where they are most needed, not where they are profitable. (Millman
Decl. §9). These nonprofits often go months without payment from the City, and yet they
continue to provide the human services work that they contracted to perform for the City. (/d.)
In many cases, these nonprofits provide their services even before a formal contract is executed
by the City, and they do so for the sole reason that there is a critical need for these services. (/d.;
see also Complaint 9 20.)

In any event, it is the City alone that can assert preventing workplace disruption as a
justification for Local Law 87, because the avoidance of work stoppages must be solely for the

benefit of the City to support the market participant defense to NLRA preemption. If the
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avoidance of work stoppages is for the benefit of unions, then the City is not acting as a private
market participant; when a private market participant imposes conditions on private contractors
performing services for it, the market participant does so in order to benefit itself, not to benefit
third parties such as unions.

DC37 ties itself in knots when it claims that its “efforts to secure passage” of Local Law
87, which, by its own admission, included drafting the legislation, “underscores [sic] its interest
in the validity of that [Law.]” (DC37 Mem. at 13-14). If Local Law 87 was, with DC37’s
extensive input and “partnership with the City,” DC37 Press Release, intended to benefit DC37
and other unions, then the City did not act as a “market participant with no interest in setting
policy” when it passed the Law. See Bldg. & Const. Trades Council of Metro. Dist, 507 U.S. at
229 (emphasis added). As a result, DC37’s purported reason for intervening — to defend Local
Law 87 based on the market participant exception — simply falls away. (See Millman Decl. q
13-20). Cases that DC37 cites where organizations were permitted to intervene after they had
sponsored a challenged law do not apply here, because those organizations were the intended

beneficiaries of the laws at issue? — something which DC37 cannot claim here lest it destroy the

2 See Bldg. & Realty Inst. of Westchester & Putnam Ctys., Inc. v. State of New York, 2020
WL 5658703, at *13 (S.D.N.Y. Sept. 23, 2020) (intervenor organizations represented low
income tenants, direct intended beneficiaries of rent stabilization law with “specific protections”
to tenants); Ass 'n of Conn. Lobbyists LLC v. Garfield, 241 F.R.D. 100, 102 (D. Conn. 2007)
(intervenors political candidates challenging incumbents, and nonprofit lobbying organization
supporting them, were direct intended beneficiaries of state campaign finance and lobbying
reform laws designed to “alleviate the overwhelming financial advantage that incumbents
typically wield over challengers”); Commack Self-Service Kosher Meats, Inc. v. Rubin, 170
F.R.D. 93, 101-02 (E.D.N.Y. 1996) (intervenor purveyors and consumers of kosher products,
were direct intended beneficiaries of New York Kosher Laws “designed to protect consumers of
kosher products™); Herdman v. Town of Angelica, 163 F.R.D. 180, 182 (W.D.N.Y. 1995) (local
citizens group’s members were direct intended beneficiaries of ordinance prohibiting solid waste
management facilities; ordinance was intended to preserve an “attractive environment for the
community”).
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City’s market participant defense. Other cases that DC37 repeatedly cites are distinguishable on
these same grounds.® Yet, other cases that DC37 relies on are likewise distinguishable.*

3. DC37’s Concern About Potential Settlement is Not an “Interest”

DC37 has no legitimate interest in any settlement discussions that HSC may choose to
have with the City. DC37 has no right to prevent the City from choosing to settle. Indeed,
DC37’s claim that its need to intervene is “especially urgent” because it intends to prevent any
potential settlement by the City in which the City agrees to not enforce Local Law 87 (DC37
Mem. at 19), militates against intervention, as DC37’s involvement would interfere with HSC’s
rights. (Millman Decl. q 21).

DC37 cites Brennan v. N.Y.C. Bd. of Educ., 260 F.3d 123, 133 (2d Cir. 2001), where
employees potentially prejudiced by settlement of an employment discrimination suit were

allowed to intervene, but the case is irrelevant here; employees are directly protected by anti-

3 See New York v. Scalia, 2020 WL 3498755, at *2 (S.D.N.Y. June 29, 2020) (intervenor
employer groups’ members were direct intended beneficiaries of Fair Labor Standards Act rule
limiting employer liability in FLSA suits); New York v. HHS, 2019 WL 3531960, at *4
(S.D.N.Y. Aug. 2, 2019) (intervenor religious healthcare workers were direct intended
beneficiaries of regulation allowing them to opt out of performing procedures); Connecticut Fine
Wine & Spirits, LLC v. Harris, 2016 WL 9967919, at *5 (D. Conn. Nov. 8, 2016) (intervenor
trade associations of alcohol purveyors were direct intended beneficiaries of state liquor sales
statutes “designed to encourage” their business).

* See Up State Tower Co. v. Town of Cheektowaga, 2019 WL 4452413, at *3 (W.D.N.Y.
Sept. 17, 2019) (case did not involve government defending statute or rule; intervenor was
another government body that owned restrictive covenant at heart of lawsuit); Miller v.
Silbermann, 832 F. Supp. 663, 673 (S.D.N.Y. 1993) (intervention was not to support
government’s defense of proposed housing court procedures, but because the procedures had
direct impact on intervenor tenant’s rights groups whose clients appeared in housing court); Pike
Co. v. Universal Concrete Prods., Inc., 284 F. Supp. 3d 376, 397 (W.D.N.Y. 2018) (dispute
involving private parties only); United States v. N.Y.C. Hous. Auth., 326 F.R.D. 411, 418
(S.D.N.Y. 2018) (case did not involve intervention to defend statute, but to allow New York City
Housing Authority tenants to have a say in suit addressing safety in NYCHA public housing); In
re Reyes, 2019 WL 6170901, at *2 (S.D.N.Y. Nov. 20, 2019) (unopposed intervention motion in
case involving private parties).
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discrimination laws. Here, DC37’s interest in this case, if cognizable at all, is that of a third-
party beneficiary of Local Law 87, whose terms govern the conduct of City service contractors,
not the conduct of unions. DC 37 has put itself in an impossible situation. If it wants to prevent a
settlement “to protect its member [union’s] interests” because those interests diverge from the
City’s defense that the ordinance was “enacted to advance its proprietary interests” (DC37 Mem.
at 19), DC37 admits that it does not, in fact, seek to intervene to present a “defense [that] turns
on the market-participant exception to federal labor law preemption” (id. at 16). Yet, the City’s
only claimed defense to NLRA preemption “market participation.”

The Second Circuit has specifically held that unions should not be permitted to intervene
for the purpose of interfering with the City’s settlement of a lawsuit challenging enforcement of
a statute or rule. In Floyd, 770 F.3d at 1060, the Court upheld denial of police unions motion to
intervene in a lawsuit challenging the City’s stop and frisk policy, and thereby interfere with the
City’s settlement of that lawsuit. The Court, in no uncertain terms, expressed ““serious
reservations about the prospect of allowing a public-sector union to encroach upon a duly-elected
government’s discretion to settle a dispute against it. To countenance this sort of practice
...would amount to condoning a collateral attack on the democratic process; would prejudice the
City; would not serve the interests served by Rule 24; and would erode the legitimacy of
decisions made by the democratically-elected representatives of the people.” See also United
States v. City of New York, 198 F.3d 360, 367 (2d Cir. 1999) (where government entity is already
representing putative intervenor’s interest, representation is not inadequate simply because
government might try to settle the case); Grocery Mfrs. Ass’'n v. Sorrell, 2014 WL 12644264, at
*6 (D. Vt. Oct. 7, 2014) (same).

In sum, DC37 has no right to try to prevent or otherwise interfere in any settlement
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between the City and HSC, whether it relates to HSC’s pending preliminary injunction motion,
or the ultimate disposition of this case. Intervention should not be granted on that basis.

4. DC37 Can Seek Leave to Participate as an Amicus

Finally, even if DC37 had an interest in defending Local Law 87, that interest could be
accommodated by permitting it to file an amicus brief. See, e.g., Kearns v. Cuomo, 2019 WL
5060623, at *6 (denying motion to intervene by organizations that “played critical roles in the
passage” of statute at issue, because the government already adequately represented their interest
in defending statute; but recognizing that organizations could apply to file amicus briefs);
Grocery Mfrs. Ass'n v. Sorrell, 2014 WL 12644264, at **5, 7 (D. Vt. Oct. 7, 2014) (same).
Denying intervention here will serve to “keep [this] lawsuit from becoming unnecessarily
complex, unwieldy, or prolonged,” one of the competing policies about intervention. Floyd, 770
F.3d at 1057. The other competing policy — to “resolve[] all related issues in one lawsuit” — is not
a concern in this case, because the City will adequately represent DC37’s interests in resolving
all issues in this matter.

B. The City Can Adequately Represent Any Defense of the Statute

When, as here, the purported interest of a proposed intervenor is already adequately
represented, even permissive intervention should be denied. In Floyd, the Court affirmed the
district court’s denial of a labor union’s motion for permissive and mandatory intervention where
the union sought to intervene on the side of the City because, for either mandatory or permissive
intervention, the intervenor “must . . . show that [its] interest is not protected adequately by the
parties to the action,” which the union failed to do. 770 F.3d at 1057. See also U. S. Postal Serv.
v. Brennan, 579 F.2d 188, 191 (2d Cir. 1978) (affirming denial of labor union’s motion for
permissive and mandatory intervention where union sought to intervene on side of plaintiff U.S.

Postal Service to uphold challenged regulations; the union failed to “overcome the presumption
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of adequate representation that arises when it has the same ultimate objective as a party to the
existing suit”); see also Butler, Fitzgerald & Potter v. Sequa Corp., 250 F.3d 171, 179-80 (2d
Cir. 2001) (requiring a “more rigorous showing of inadequacy in cases where the putative
intervenor and a named party have the same ultimate objective,” and reasoning that in such cases
the intervenor “must rebut the presumption of adequate representation by the party already in the
action”). DC37 tries to rely on court decisions that, it represents, “have concluded that an
intervenor’s deep experience dealing with the subject matter of challenged legislation™ supports
intervention. But it is HSC and its members who have a deep understanding of how private
nonprofits provide human services under contracts with the City; DC37’s experience is almost
exclusively confined to contracts under which the City itself (or a City agency) is the employer
of public employees. And the cases DC37 cites for this proposition (DC37 Mem. at 15-16) do
not involve federal preemption under the NLRA.

1. There is a Presumption of Adequate Representation

There is a presumption of adequate representation here because DC37 admits that
defendant City is already trying to defend and uphold Local Law 87, which is the only reason for
DC37’s motion to intervene. (DC37 Mem. at 17.) DC37 also admits that there is no reason to
doubt that the City will try to vigorously defend Local Law 87. (Id.) There is, therefore, no
ground to grant DC37’°s motion.

Where a prospective intervenor and a named party have “the same goal” — here the
defense of Local Law 87 — there is a rebuttable presumption that the named party will provide
adequate representation, and intervention is only warranted by a showing of “some conflict.”
U.S. Postal Serv., 579 F.2d at 191 (proposed intervenor “must at least overcome the presumption
of adequate representation that arises when it has the same ultimate objective as a party to the

existing suit.”); Kearns v. Cuomo, 2019 WL 5060623, at *3 (same); Great Atl. & Pac. Tea Co.,
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Inc. v. Town of East Hampton, 178 F.R.D. 39, 42 (E.D.N.Y.1998) (“[A]dequate representation is
presumed when the would-be intervenor shares the same ultimate objective as a party to the
lawsuit.”) The Second Circuit requires a “more rigorous showing of inadequacy when the
putative intervenor and a named party have the same ultimate objective.” Butler, Fitzgerald, &
Potter v. Sequa Corp., 250 F.3d 171, 179 (2d Cir. 2001). The ultimate objective of both the City
and DC37 is that Local Law 87 be upheld.

Moreover, “[w]here the government is a party in the litigation and has the same ultimate
objective as the proposed intervenor, the required showing of inadequate representation appears
to be even more stringent.” Kearns v. Cuomo, 2019 WL 5060623, at *4. See also Grocery
Manufacturers Ass'n v. Sorrell, 2014 WL 12644264, at *5 (D. Vt. Oct. 7, 2014) (“adequate
representation can be presumed when an advocacy organization [seeking to intervene] and the
government ‘share the same ultimate objective in th[e] litigation, namely, a declaration that the
[law supported by the advocacy group] was validly enacted and is constitutional’”); Great Atl. &
Pac. Tea Co. v. Town of E. Hampton, 178 F.R.D. 39, 43, 45 (E.D.N.Y. 1998) (denying
intervention as of right and permissive intervention, because “the nature and extent of [the
proposed intervenor’s] interest in defending the validity of the [challenged law] is identical to
that of the Town and both seek the same ultimate outcome™); Commack Self—Serv. Kosher
Meats, Inc. v. Rubin, 170 F.R.D. 93, 103—05 (E.D.N.Y. 1996) (intervention denied when moving
organizations did not establish that the Attorney General would not adequately represent their
interests in upholding a state law).

2. DC37 Fails to Overcome the Presumption of Adequate Representation

DC37 cannot overcome the presumption of adequate representation because it does not
even allege, let alone, show gross negligence or bad faith by the City. E. End Eruv Ass'n, Inc. v.

Town of Southampton, 2014 WL 4773989, at *5-6 (E.D.N.Y. Sept. 24, 2014) (“in order to rebut
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the presumption of adequate representation that is assumed where the parties share the same
ultimate objective, a proposed intervenor must show, for example, ‘evidence of collusion,
adversity of interest, nonfeasance, or incompetence’”’). DC37 admits that the City “has not, to
date, behaved in a way that would ‘overcome the presumption of adequate
representation.””(DC37 Mem. at 17.) The cases DC37 cites to support its claim that this
presumption is a minor consideration in connection with permissive intervention, (DC37 Mem.
at 17-18), did not involve the government as the representative party, which requires a putative
intervenor to meet a higher standard than if the case involves only private litigants. Kearns v.
Cuomo, 2019 WL 5060623, at *4. DC37’s inability to overcome the presumption that the City’s
representation is adequate is dispositive.

a) DC37’s Purported “Different Motives” Are Irrelevant

Although DC 37 claims that it has different motives from the City to uphold Local Law
87, so it should be allowed to intervene (DC37 Mem. at 18), differences in “motive to litigate”
are irrelevant when determining if there is already adequate representation. Nat. Res. Def.
Council, Inc. v. New York State Dep't of Env't Conservation, 834 F.2d 60, 61-62 (2d Cir. 1987)
(denying permissive and mandatory intervention). In Kearns v. Cuomo, the court denied both
permissive or mandatory intervention even by an organization that sponsored the challenged law,
reasoning that the State was adequately seeking to uphold that same law, and noting that the
“Second Circuit has made it clear that differing motives will not establish inadequate
representation where, as here, the ultimate objective is the same.” 2019 WL 5060623, at **5—6
(citation omitted). See also Grocery Mfrs. Ass'n v. Sorrell, 2014 WL 12644264, at *7 (D. Vt.
Oct. 7, 2014).

b) DC37’s Purported “Economic Incentives” Are Irrelevant

Although DC37 claims it has a different economic interest from the City in defending
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Local Law 87 (DC37 Mem. at 18-19) this is, once again, irrelevant. DC37’s economic interest —
increasing unionization — has nothing to do with the only alleged legal defense of Local Law 87,
that the City has acted as a “market participant.” The Second Circuit made clear in Nat. Res.
Def. Council, Inc., 834 F.2d at 62, that when the different economic interest of a putative
intervenor has no nexus to the legal defense of a statute, intervention should be denied:

In this case [the would-be intervenor] may be motivated [by] economic interests

not necessarily shared by the state and federal defendants, but there has been no

showing that the nature of those economic interests is related to colorable legal

defenses that the public defendants would be less able to assert. The fact that

[intervenor] wishes to advance contentions the existing defendants apparently

believe are unavailing does not require ... intervention where no nexus exists

between the interest asserted and the contentions sought to be put forth.
Id. Courts in the Second Circuit repeatedly deny intervention on these grounds. See City of
Syracuse, NY v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 2021 WL 23326, at *4
(S.D.N.Y. Jan. 2, 2021) (denying intervention by gun manufacturers who claimed they had
different economic interest from ATF in supporting ATF rule because manufacturers’ economic
interest had no nexus to colorable legal defense of ATF rule); Great Atl. & Pac. Tea Co. v. Town
of E. Hampton, 178 F.R.D. 39, 43 (E.D.N.Y. 1998).

The cases DC37 cites in support of this purported ground for intervention are
inapplicable because they either involve situations where the intervenor’s economic interest gave

rise to a different defense of a statute or rule from that asserted by the state;> involve the state

defending itself as employer, which automatically precludes the presumption of adequate

5 New York Pub. Interest Grp., Inv. v. Regents of the Univ. of N.Y., 516 F.2d 350, 351
(2d Cir. 1975) (government expressly admitted that it could not adequately represent pharmacist
intervenors’ interest in drug price regulation; government admitted that “protecting the economic
interests of certain pharmacists is one basis for sustaining the regulation”).
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representation that applies where, as here, the state is defending a state statute;’ or involve
situations where the intervenor was a direct intended beneficiary of the statute at issue.’

C. DC37’s Intervention Would Prejudice HSC and Lead to Delay

The Court should also deny intervention due to the prejudice to HSC and potential for
delay. FRCP Rule 24(b)(3) provides that in exercising its discretion over whether to permit
intervention, “the court must consider whether the intervention will unduly delay or prejudice the
adjudication of the original parties’ rights.” Those concerns are compelling here. (Millman
Decl. 49 21-22 & Exh. A). Indeed, multiplying the parties opposing HSC will place a great
burden on HSC, which has limited resources and has depended on pro bono counsel. (Id.)

1. Intervention Could Delay HSC’s Preliminary Injunction Motion

DC37’s intervention would undoubtedly complicate and delay HSC’s motion for
preliminary injunction. HSC’s pending motion seeks to stop the implementation of Local Law
87 and maintain the status quo, while HSC’s members and the City begin to process paperwork
for hundreds of human services contracts that will be effective on July 1, 2022, which is the first
day of the City’s new Fiscal Year. The preliminary injunction motion is currently slated to be
fully briefed by plaintiff HSC and defendant City by April 8, 2022, allowing the Court time to
rule on the motion before the new contract actions are processed. DC37’s intervention could
derail the preliminary injunction motion since DC37 states that it intends to submit papers in

opposition to HSC’s preliminary injunction motion. (See DC37 Mem. at 10.)

¢ United States v. State of N.Y., 820 F.2d 554, 558 (2d Cir. 1987) (when state defends itself in
its “capacity as employer, not as sovereign” and state employees seek to intervene, there is no
presumption of adequate representation); Brennan v. N.Y.C. Bd. of Educ., 260 F.3d 123, 133 (2d
Cir. 2001 )(same).

7 See nn. 2 and 3, supra.
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DC37’s approach to the briefing on HSC’s motion for preliminary injunction illustrates
how intervention can complicate the litigation. (Millman Decl. §22). We do not believe that
DC37 is entitled to submit any papers in this case unless and until the Court grants its motion to
intervene. Yet, DC37 maintains that HSC should have to respond to two sets of papers opposing
its preliminary injunction motion, even though DC37 is not a party to the suit, and will not be
unless and until DC37 is made a party. To mitigate the unfairness of DC37’s plan, HSC
proposed to DC37 and the City that, if DC37 still plans to submit an opposition to HSC’s
preliminary injunction motion, DC37’s opposition should be included in the overall 25 page limit
to which the City is subject. This seemed particularly appropriate given that the City is currently
the only defendant in this case. (See Millman Decl. ] 22-23). DC37 and the City rejected our
proposal. (/d.) DC37’s intervention would derail the litigation, and likely derail the motion for
preliminary relief.

2. Intervention Could Burden HSC and Complicate Settlement Efforts

There is a substantial risk of additional prejudice to HSC if DC37 is allowed to intervene,
because, again, DC37 claims that it will try to prevent any settlement of this litigation in which
the City agrees not to enforce Local Law 87. (DC37 Mem. at 9.) There is also a substantial risk
that DC37 will try to prevent any settlement of HSC’s preliminary injunction motion. DC37

should not be allowed to meddle with any settlement between HSC and the City. (Millman Decl.

1M920).
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CONCLUSION

The Court should deny DC37’s motion to intervene.
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